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9:40 A.M. 

  CHAIRPERSON REID:  Good morning.  I apologize 

for the delay today.  We were trying to wait for another Board Member, 

but we're going to go ahead and get started with the introductory 

remarks and the preliminary matters and hopefully by that time he will 

have joined us.   

  The hearing will please come to order.  This is the 

January 20 public hearing of the Board of Zoning Adjustment for the 

District of Columbia.  My name is Sheila Cross Reid and joining me 

today are Betty King and Mr. Hood representing the Zoning 

Commission. 

  Copies of today's hearing agenda are available to 

you.  They're located to my left near the door.   

  All persons planning to testify either in favor or in 

opposition are to fill out two witness cards.  These cards are located at 

each end of the table in front of us.  Upon coming forward to speak to 

the Board, please give both cards to the Reporter who is sitting to my 

right. 

  The order of procedure for special exception and 

variance cases will proceed as follows:  statement and witnesses of 

the applicant, government reports including Office of Planning, 

Department of Public Works, ANC, etcetera, persons and parties in 

support, persons and parties in opposition, closing remarks by the 

applicant.  Cross examination of witnesses is submitted for persons or 

parties with direct interest in the case.  The record will be closed at the 
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conclusion of each case, except for any materials specifically 

requested by the Board and the staff will specify at the end of the 

hearing exactly what is expected. 

  The decision of the Board in these contested cases 

must be based exclusively on the public record.  To avoid any 

appearance to the contrary, the Board requests that persons present 

not engage the members of the Board in conversation. 

  At this time the Board will consider any preliminary 

matters.  Preliminary matters are those which relate to whether a case 

will or should be heard today such as requests for postponement, 

continuance or withdrawal, whether proper and adequate notice of the 

hearing has been given.  If you are not prepared to go forward with the 

case today or if you believe that the Board should not proceed, now is 

the time to raise such a matter. 

  Any preliminary matters, please come forward to the 

table in the front.  Give your name and address, sir? 

  MR. HATTIS:  Good morning, ladies and gentlemen.  

My name is David Hattis, H-A-T-T-I-S.  And my address is 1722 21st 

Street, N.W., Washington. 

  My interest is in Case 16412 in which I'm an opponent 

and I filed papers.  It is the fourth case on your agenda this morning 

and I have a request that you either move it up earlier so that the 

entire testimony can be heard before noon, or if that's not possible, 

that you postpone it to a later date.  My reason for that is that I own 

property at 2114 Florida Avenue, N.W., which is well within the 200 

feet of the Applicant's address.  I did not receive notice of this meeting 

and when I examined the list of addresses to be notified, my name 
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was not on it, neither was the name of my neighbor, Mrs. Otto, who 

owns the property at 2116 and I think there were a few other names 

missing as well.  Yesterday, I put a paper in the file to this effect.   

  Now I have a 1:30 plane to catch at Reagan National 

Airport this afternoon and staff has informed me that it's highly likely 

that this hearing would be extended into the afternoon in which case I 

couldn't be present. 

  I tried to change my out of town meeting and was 

unable to do so, so for that reason I request that you either move the 

hearing further or postpone it. 

  MS. KING:  Mr. Hattis, if we were to be able to move it 

up earlier in the day, I take it that you would not then complain that 

you had not received notice, you know that -- are you asking for a 

postponement on the basis of no notice to being given to you and 

some of your neighbors or do you want us to go forward to the case 

today if we can do it and complete it before noon? 

  MR. HATTIS:  My preference would be to go forward 

with it today, if you could do it. 

  MS. KING:  And the neighbors of yours who were not 

informed do not feel aggrieved by that since you have informed them 

of the meeting today? 

  MR. HATTIS:  I have not informed them.  I did not do 

that. 

  MS. KING:  Well, I think, Madam Chair, we need to 

deal with the possible defect in the notice for this meeting before we -- 

I mean he's raised the issue.  I think we have to deal with it. 

  CHAIRPERSON REID:  Certainly.  Mr. Hattis, did you 
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is required -- 

  MR. HATTIS:  Yes.  There is posting.  I heard by word 

of mouth about this hearing and when I came to examine the file a few 

days ago, I saw the requirement to post notice and I walked by the 

property to see if they did it and indeed they had done it.  

  My problem is that this out of town meeting was 

scheduled quite a long time ago. 

  MS. KING:  We are dealing not with your time frame, 

but we're dealing with whether or not it is legal for us to go forward 

with this case if there is a defect. 

  Is there somebody here from Nora's case and so forth 

who can talk about what notice was given or what list was given to us? 

  CHAIRPERSON REID:  We know that the property 

was posted.  There was an affidavit of posting that was dated 1-11-99, 

so we know that it was posted and you've also stated that it was 

posted.  In addition to that it appeared in the D.C. Register and while 

you may not have gotten a letter per se, we would deem it be 

constructive notice that, in fact, the property, the Applicant did 

endeavor to make sure that the notice was properly given, as well as 

the Zoning Office here. 
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  MS. KING:  We received, I received information from 

you in the file that was delivered to my home on Friday last, so when 

did you learn about this hearing? 

  MR. HATTIS:  I don't know the precise date.  I've 

known about it for a while and for that reason I would be willing that 

you move the hearing up, if that's possible because I would like to be 
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heard and I would like to -- 

  CHAIRPERSON REID:  Now, we move to the request 

for a postponement.  Now typically that request would have to come 

from a party, Ms. Rose, is that correct, from a party in this case? 

  MS. ROSE:  Yes, generally, yes. 

  CHAIRPERSON REID:  And you have not requested 

party status, although you have proffered to us today that you do live 

how close to the property? 

  MR. HATTIS:  I paced it off and it's probably about a 

160 feet or so.  I haven't exactly measured it. 

  CHAIRPERSON REID:  Okay, did you wish to request 

party status? 

  MR. HATTIS:  I'm not an attorney so I don't know 

what that means. 

  CHAIRPERSON REID:  Party status simply means 

that persons who are abutters or are in close proximity to that 

particular property have the right to come to testify as well as to 

question, cross examine the witnesses or the Applicant and to receive 

all correspondence germane to the particular case. 

  MR. HATTIS:  Yes ma'am, I would. 

  CHAIRPERSON REID:  All right, then I have no 

problem with granting instant party status.  Now as such, once you 

receive party status then you can request a postponement and then 

we'll have to talk to the other side to see if that is agreeable or what 

we can do.  And I would think, sir, that present party status predicated 

upon the fact that you have to catch a plane, to request a 

postponement predicated upon the fact that you have to catch a 
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plane, I would think that you had an opportunity to have made that 

request prior to coming here today knowing that you had that conflict 

in your schedule.  And then the Applicant would have been able to 

better -- have better prepared for such a change in scheduling. 

  MR. HATTIS:  You're absolutely right and I apologize 

for it.  I don't normally come before the Board of Zoning.  I'm not 

familiar with the procedures and I was not informed about that 

particular status.  

  However, I have a vital interest in the outcome of this 

case and so I guess in that regard, it may be better late than never. 

  MR. GILREATH:  Madam Chair, reading the material 

submitted, obviously there are some parking problems, at least in the 

eyes of the citizens.  If we have not followed the complete process in 

notifying some of these people, if we were to go ahead and take 

action are they in a position to appeal, saying they were not notified of 

the process and therefore our judgment is invalid, whatever? 

  CHAIRPERSON REID:  This is true, however, we 

established the fact that there was a posting on the premises, one.  

And two, that it did appear in the D.C. Register and while maybe some 

people may not have received their mailing, the other folks did and 

even without them receiving a letter, the public notice as was actually 

performed by the Applicant with the posting on the building and the 

Office of Zoning comply with the regulations in having it in the D.C. 
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  MR. GILREATH:  In past cases, have we ever had 

any problems with using this set of posting and so forth and we did not 

follow the process, not complete, in terms of advising everyone?  If 
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there have been no problems, I concur with that, but in the past if 

some people who appeal saying they were not notified? 

  CHAIRPERSON REID:  I would not be able to state 

without -- 

  MR. GILREATH:  Have we had any problems in the 

past in this regard? 

  MS. ROSE:  Not in terms of notice, no. 

  CHAIRPERSON REID:  Is there anyone from Nora's 

here? 

  MS. KING:  They're expected to be here at the end of 

the day. 

  CHAIRPERSON REID:  Okay, the only thing -- one 

second.  There's no one here at this time from Nora's and before we 

would consider your request for postponement we would like to hear 

from the other side as to what their position would be.  

  What we can do is we can call the case a little later to 

see if, in fact, they would be amenable to a postponement, but there's 

no one here and we can't do it without having some input from them. 

  MR. HATTIS:  Thank you very much. 

  MS. ROSE:  Madam Chair, can we ask what time he 

has to leave? 

  CHAIRPERSON REID:  Yes. 

  MR. HATTIS:  My flight is scheduled to leave at 1:36.  

I was planning to take the Metro down there at about 12:15 or so, 

leave here at 12:15. 

  CHAIRPERSON REID:  Even given that time frame, 

there is no guarantee that if we commence the case even right now 
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that we would be able to conclude it, that it would be concluded by the 

time you had to leave.  So we would just not be able to make that 

determination.  But we will after -- we'll take the first case and we think 

it's probably going to be a lengthy one, so it's very unlikely, I would 

think, that we'd be able to -- if there's no one here from Nora's, that we 

could change the schedule around anyway today.  We'll see whether 

or not they would be amenable to the postponement for another day, 

once they hopefully arrive in the next hour or so. 

  MR. HATTIS:  Thank you very much. 

  CHAIRPERSON REID:  Thank you.  Other 

preliminary matters? 

  MR. HORSEY:  Good morning, Madam Chair, 

members of the Board.  My name is Outerbridge Horsey and I'm here 

representing the Applicant in Case No. 16414.  My preliminary matter 

is that due to -- we forgot to post the property.  This is a special 

exception case and while I can't excuse it, take full responsibility for it.  

We didn't post the property as required by the BZA regulations.  

  This case has received two prior public hearings, one 

at the Old Georgetown Board Commission of Fine Arts on November 

6 and prior to that, two days prior to that at ANC2E. 

  I believe that you have a letter from ANC2E from that 

meeting, indicating a 6 to 1 vote supporting the project and noting in 

that letter that there was no opposition to the project. 

  The special exception is for the extension of a 

nonconforming side yard on a historic house and for a 1.6 area 

overage over the 40 percent allowed by the zoning code.  We 

originally thought it was going to be 3 percent, but in reviewing the 
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project further with Mr. Nunley at the Zoning Administrator's Office, 

we've determined that it's only 1.6 percent. 

  CHAIRPERSON REID:  What is your request? 

  MR. HORSEY:  The request is that the Board allow 

the hearing to take place despite the fact that the project hasn't been 

noticed. 

  CHAIRPERSON REID:  You didn't post the property? 

  MR. HORSEY:  Right.  We submitted the names and 

addresses of all the people and I assume that the notice went out by 

mail from your office, but we did not post the property 

  CHAIRPERSON REID:  Is there anyone in this room 

who is affiliated with this particular case? 

  MR. HORSEY:  The Applicant, Mr. Steven Rupp is 

here with us. 

  CHAIRPERSON REID:  When you say that you did 

not post the case, post the property, aren't you with the Applicant? 

  MS. KING:  Yes, he is representing him. 

  MR. HORSEY:  I'm the architect representing the 

applicant. 

  CHAIRPERSON REID:  Okay, you're just saying that 

he's -- 

  MR. HORSEY:  Right. 

  CHAIRPERSON REID:  Okay.  Without the building 

being posted, we'll have to look in the file and see if, in fact, it was 

posted, advertized in the Register and whether the mailing went out.  

Do we have the file over there?  We need to see if we noticed people 

200 feet within the property and see that it was actually advertised in 



15 

the D.C. Register.  I guess it says also whether or not we had any 

opposition in this case.  I don't think we did. 

1 

2 

3 

4 

5 

  MS. ROSE:  I don't see any. 

  MR. HORSEY:  I have a copy of the ANC letter. 

  CHAIRPERSON REID:  Uh-huh.  Well, it appears that 

the property notice was given in the D.C. Register as well as the fact 

that persons within 200 feet of the property did receive their mailing 

the letter notifying them of this hearing and typically we do like to have 

the property posted.  Nonetheless, in this instance, if we had 

opposition to this particular case, then we would have to consider their 

position, nonetheless.  It seems like we don't have any opposition and 

if that being the case, I don't think that we would -- 
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  MS. ROSE:  You can grant a waiver. 

  CHAIRPERSON REID:  Grant a waiver to allow you 

to go forward without having posted the property.  And I have no 

problem with that, unless any other Board Member -- 

  MS. KING:  No, I have none.  As long as when the 

case is called, there's no opposition. 

  CHAIRPERSON REID:  We will mention that again.  I 

guess that would be the best thing to do.  Okay. 

  MR. HORSEY:  Thank you. 

  MS. ROSE:  Madam Chair, staff has a preliminary 

matter with regard to the first case for the morning, 16392, the Carillon 

House Limited Partnership has asked for a withdrawal of the 

application.  They have actually withdrawn the application on January 

14, 1999.  If there's anyone here with regard to that case, it will not be 

heard today.  It has been withdrawn.  The Carillan House, 16392, the 
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first case on the agenda. 

  CHAIRPERSON REID:  Thank you.  Other 

preliminary matters?   

  Ms. Giordano? 

  MS. GIORDANO:  Good morning.  My name is 

Cynthia Giordano, Linowes and Blocher law firm.  This preliminary 

matter also deals with the Restaurant Nora application.  I represent 

Dr. Armand Dumas and his wife who live in the same block as Nora's 

within 200 feet of that property.  And we had submitted a letter into the 

record indicating our view that the nature of the relief being requested 

is erroneous because the zoning regulations require that any change 

in use, nonconforming use, in a residential zone district be either to a 

residential use or neighborhood facility and in all of the materials 

submitted by the Applicant, there's no mention that there is an 

assertion that this is a neighborhood facility.  In fact, the record thus 

far indicates that the restaurant primarily serves out of town residents 

and that was used to justify the parking impacts. 

  We have consulted with the Zoning Administrator who 

found some merit to our claims.  I understand there's a letter in the 

record although I have not seen it yet.   

  In addition, I would turn the Board's attention to the 

section immediately after this one in the Zoning regulations which 

indicates that a nonconforming use may not be extended to another 

structure and what we have here is a situation where Nora's exists 

currently in one structure.  They broke through the wall and are 

proposing to extend its use into the adjacent structure, so that 

provision again, would require variance relief.  The provision indicates 
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that a nonconforming use may not be extended within a structure or 

into another structure.   

  So on both counts I think that clearly variance relief is 

required in this case and I regret that the Applicant isn't here to speak 

to those issues, but it is a preliminary matter which I felt should be 

brought up at this time. 

  CHAIRPERSON REID:  Ms. Giordano, you represent 

one of the abutting neighbors? 

  MS. GIORDANO:  Not immediately abutting, but 

within the same block as the restaurant.  His address is 21st Street, 

1712 21st Street which is in the same block as the restaurant.  It's a 

through property so it has frontage on 21st Street and also is in on 

Florida Avenue at the rear. 

  We will be requesting party status. 

  MS. KING:  May I suggest that since the attorneys for 

the Florida Avenue Associates are not here that we postpone 

consideration of this preliminary matter until -- 

  MS. GIORDANO:  That's fine.  I just brought it up 

because it is a preliminary matter. 

  CHAIRPERSON REID:  Is your request, you're 

requesting dismissal? 

  MS. GIORDANO:  Well, yes. 

  CHAIRPERSON REID:  Are you requesting correction 

of the relief that's being requested? 

  MS. GIORDANO:  It's a correction of the relief that's 

being requested, but unfortunately because the notice wouldn't be 

defective, it would require a new -- 



18 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

  CHAIRPERSON REID:  Readvertising. 

  MS. GIORDANO:  I would prefer to go forward today 

if that were possible, but I think that if the relief has to be changed, 

then they're probably going to need a new hearing. 

  CHAIRPERSON REID:  Now we did receive a letter 

from Gladys Hicks. 

  MS. KING:  It was a letter to Gladys Hicks. 

  CHAIRPERSON REID:  We received -- 

  MS. KING:  For clarification.  

  CHAIRPERSON REID:  Wait a minute.  Received. 

  MS. KING:  Did we receive a response to that letter? 

  MS. GIORDANO:  I have been informed that you 

received a response, but that -- I didn't think that was the case 

because Ms. Hicks has been out ill for the last week and a half, so she 

hasn't been in her office to have an opportunity to respond to that 

memo. 

  CHAIRPERSON REID:  You mean Ms. Hicks? 

  MS. GIORDANO:  Yes.  She was out all last week.  

She was out yesterday.  So I think she's been out probably every day 

since she got that response or close to it. 

  CHAIRPERSON REID:  I would have thought, Ms. 

Rose, I would have thought that prior to this being scheduled that we 

would have had to get a response back from Ms. Hicks. 

  MS. ROSE:  This question didn't come up until the 

advertisement went out. 

  CHAIRPERSON REID:  Okay. 

  MS. GIORDANO:  It was without certification so they 
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no longer have to go to Ms. Hicks' office.  I had met with her and 

asked her to weigh in on this issue and she indicated that she would 

want a formal request from the BZA staff.  So -- 

  CHAIRPERSON REID:  Under these circumstances 

and we can again take it up when Mr. Nettler gets here, his staff, but I 

would be hard put to move on this matter until we had had a response, 

giving us a direction as to what, in fact, after having analyzed this 

case, what, in fact, would be the correct relief that should be 

requested under these circumstances. 

  MS. KING:  Under the circumstances, we've got this 

problem Ms. Giordano has brought up and Mr. Nettler is not here to 

debate with her. 

  We've got the problem of possible defective notice to 

some of the neighbors.  I don't see how we can avoid postponing the 

hearing of this case.  It may have to be readvertised.  It may just be 

able to be re-scheduled as a postponement.  I don't know, but I mean 

it just seems to me there are too many issues. 

  CHAIRPERSON REID:  It would definitely be 

premature to try to have it today. 

  Board Members? 

  MS. ROSE:  I think we would need to wait until the 

Applicant is actually here to respond. 

  CHAIRPERSON REID:  Okay. 

  MS. ROSE:  I think it would be only fair. 

  MR. HOOD:  Madam Chair, I'm just here for one case. 

  CHAIRPERSON REID:  Okay.  Mr. Gilreath, would 

you like to weigh in on this? 
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  MR. GILREATH:  Well, until we know whether a 

special exception applies or a variance, it seems to me that we really 

need some direction.  How can we possibly make a judgment until we 

know that? 

  CHAIRPERSON REID:  Okay.  What we'll do, Ms. 

Giordano is when Mr. Nettler gets here we'll bring him out and discuss 

it and then we'll make a decision at that time. 

  MS. GIORDANO:  Okay.  I think the Board may have 

to provide some guidance as to what form of relief is required, so we 

need what we're rescheduling or -- 

  CHAIRPERSON REID:  The thing about it is the 

Board is not in the position to determine the type of relief that is 

necessary.  That would have to be done in the BA's Office and that is 

why we were saying that without having some direction then we would 

not be able to make any decision because we don't know what we're 

making a decision about under these particular -- 

  MS. GIORDANO:  It is very complicated, I think.  I 

think you would probably benefit from some guidance. 

  CHAIRPERSON REID:  Okay, okay. 

  MS. GIORDANO:  Thank you. 

  CHAIRPERSON REID:  Thank you.  Any other 

preliminary matters? 

  MR. ELLIS:  Good morning. 

  CHAIRPERSON REID:  Good morning, Mr. Ellis.  

How are you? 

  MR. ELLIS:  I'm Craig Ellis and I'm here for 

Application 16362.  I have been retained by Mr. Philipe Bosshard to 
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represent him in that matter.  However, through oversight, Mr. 

Bosshard, who is in Africa, has not sent the authorization letter 

through that we would normally send forward to the Board and I would 

ask the Board to allow me to proceed with this.  I have filed the brief 

which you probably have at least read or have had, but allow me to 

proceed as counsel in this matter. 

  Mr. Bosshard -- if you could leave the record open, 

Mr. Bosshard will send the letter, but it's dealing with an -- actually, 

because of the time changes and everything, I don't know what 

happened, but it just -- we just haven't gotten it as of yet. 

  CHAIRPERSON REID:  Uh-huh.  In other words, 

proceed with the case and then prior to making a decision request that 

the letter be submitted to the Zoning Office. 

  Ms. Rose, is that all right before we hear the case? 

  MS. ROSE:  Well, that will require a waiver under 

3301 and you might want to determine whether there's anyone who is 

a party to the case who would be opposed to a waiver of that. 

  CHAIRPERSON REID:  Are there any other persons 

here who are in opposition to this particular case?  If so, please come 

forward? 

  MR. MENDELSOHN:  My name is Alan Mendelsohn.  

I'm the abutting land owner.  I'm here with my wife. 

  CHAIRPERSON REID:  Mr. Mendelsohn, could you 

please speak into the mike and please give your address. 

  MR. MENDELSOHN:  My address is 3310 Cathedral 

Avenue, N.W.  My name once again is Alan Mendelsohn.  Thank you 

very much. 
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  I'm here with my wife, Rona Mendelsohn.  We are 

both parties to this proceeding.  If it's all right with the Board, we would 

have no objection to Mr. Ellis proceeding without the authorization, 

provided he submits the authorization in the record at an appropriate 

time. 

  We are here together with a member of the ANC and 

with two of the neighbors.  It's very difficult to get everybody together 

for this kind of a case, so we would prefer to go forward, if it's all right 

with you. 

  CHAIRPERSON REID:  Would anyone else like to 

speak with regard to this particular request?  Okay, Mr. Ellis, I have no 

problem granting you the waiver.  Until you've had an opportunity to -- 

we will not make a decision until you have had an opportunity to 

submit your letter of authorization from the owner. 

  MR. ELLIS:  Very fine.  Thank you. 

  CHAIRPERSON REID:  If there are no -- 

  MS. GIORDANO:  I apologize.  I should have asked 

this before.  Cynthia Giordano again.  I'm wondering if I could maybe 

call the Applicant and let them know that there is an outstanding 

preliminary matter so if they're thinking about coming late morning, 

when this case would ordinarily be taken up, we can avoid sitting here 

all day and if the BZA would possibly take that up when they get here 

instead of waiting for the normal course.  They're the last case on the 

agenda this morning, so we could be here until noon very easily, I 

think. 

  CHAIRPERSON REID:  Are you asking if you can call 

the Applicant? 
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  MS. GIORDANO:  Yes, I would do that, but what I'm 

asking is if the BZA could maybe take that preliminary matter up when 

they get here instead of waiting until the case would be called at the 

end of the morning? 

  CHAIRPERSON REID:  No.  We had stated earlier 

on, Ms. Giordano, that we would call, as soon as we saw Mr. Nettler 

or his staff, we would call him up and discuss it at that point rather 

than wait. 

  MS. GIORDANO:  I'll give him a call.  Thank you. 

  CHAIRPERSON REID:  If there are no other 

preliminary matters, we'll proceed with the first case of the day. 

  MR. HART:  The first case of the morning, the case 

continued from the public hearings of July 8, 1998 and October 21, 

1998, is Case 16362, the application of Philipe Bosshard, pursuant to 

11 DMR 3107.2, for a variance to allow an addition to an existing non-

conforming structure (Subsection 2100.3(a) and (c)), a variance from 

the maximum allowable percentage of lot occupancy, and a variance 

from the minimum side yard setback requirement (Subsection 405.9) 

to allow the construction of a dormer addition to an existing non-

conforming single family row dwelling in an R-1-B District at premises 

3312 Cathedral Avenue, N.W.  This is Square 2118, Lot 38. 

  Persons planning to testify please stand and raise 

your right hand for the oath. 

  (Witness sworn.) 

  MS. KING:  That oath includes people who are going 

to testify against.   

  CHAIRPERSON REID:  All parties who are going to 
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testify in this case -- if you're not sworn, you won't be able to testify. 

  MS. KING:  Ms. Doggett, are you going to testify? 

  MS. DOGGETT:  Yes. 

  (Witnesses sworn.) 

  MR. ELLIS:  Good morning, once again.  My name is 

Craig Ellis and I am counsel for Philipe Bosshard.  Let me give you a 

brief history on this case.  There's a lot of misconceptions and things 

that have gone around.  Mr. Bosshard, unlike and in many cases, like 

many people have been married several times and being married 

several times he's had several wives who have been involved in this 

residence.  A lot of construction has gone on over the years and some 

of which it looks like Mr. Bosshard, but it was one of his ex-wives that 

were involved in the construction, not Mr. Bosshard himself. 

  Indeed, the plan that we are dealing with here is a 

plan that was devised by Mr. Bosshard to renovate a house that, as I 

stated in the brief, that for many years it was left in a deplorable 

condition.  Mr. Bosshard came in and attempted to totally renovate the 

property and put in a plan to renovate that property by hiring the 

architectural firm of Acunthus Architects. 

  With me today is Vivian Fernandes, the architect, who 

drew up the plans.   

  Pursuant to the plans that were drawn up, Mr. 

Bosshard sought and received a building permit.  That building permit 

was granted and construction work began.  After the construction work 

began, and let me give you again, set back for a moment.  When the 

construction began, one of the things they had to do was demolish a 

roof that was there, that was put up by one of the former Mrs. 
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Bosshard's who -- and the roof was determined that it was not sound 

and it had to be demolished.  That roof is not the roof, although there 

are stop work orders going throughout this case, but the most recent 

stop work order had nothing to do with the other roof.  It had to do with 

this present roof that had zoning variance relief required, not that it 

was not built per plan.  It was only because the roof didn't meet zoning 

requirements which were determined after construction began. 

  MS. KING:  Excuse me.  Would you clarify  

-- I'm sorry to interrupt, but this is, I think, a very critical issue.  You 

were saying that the roof that is not according to zoning, the present 

roof which is a violation of zoning is built according to the plans that 

were approved by the Zoning Administrator or the Department of 

Consumer and Regulatory Affairs? 

  MR. ELLIS:  That is correct.  Some of the information 

that has been given to you has led -- may have led you to believe that 

the roof that we are talking about today was a roof that was built not in 

accordance with the plans that were approved by the Zoning 

Administrator's Office. 

  MS. KING:  There are no plans in our folder, you 

know that. 

  MR. ELLIS:  I brought the plans.  We have them right 

here.  I'm sorry.  We have the construction plans that are right here.  

These are the approved set.  And we have them here.   

  If I may just for a second, and Ms. Fernandes will get 

into this more closely.  As you can see -- 

  MS. KING:  Do you want to use that microphone, 

please? 
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  MR. ELLIS:  Yes.  As you can see, the rear -- this is 

the front of the house with the gables here.  Here's the rear.  Here's 

the front elevation to the rear.  You have both the rear dormer.  You 

have the middle section and the two side sections.  These are the 

permit sets, as you can see.  These are the documents that have 

been signed off by the District of Columbia and were approved for 

construction. 

  MS. KING:  Now what on that plan violates zoning? 

  MR. ELLIS:  What happens is this house is in an R-1 

District.  In an R-1 all the houses are to be detached homes.  This is a 

row house.  It would be in an R-3.  So what happens is this dormer is 

essentially four feet from the next house.  So from here to here, I'm 

sorry, I did it the wrong way.  This one is 6 feet from the next house.  

So what happens is from here to here it should be eight feet instead of 

six feet.  This dormer is four feet from the next house, so therefore it is 

-- you have to deal with side yards.  It's four feet short here and this 

one is two feet short.  That's what we're talking about.  This is the -- 

the whole center section would be okay.  It is these two side wings 

that are the problem, but they were permitted by the Zoning Office and 

they were permitted by the city and allowed to go to construction. 

  Ms. Fernandes was not the architect for Rosalee 

Bosshard who was the former owner with Mr. Bosshard who had 

taken over the house and operated the house and indeed had put up 

a roof that had to be taken down.  That roof wasn't even structurally 

sound.  There was no communication.  Mr. Bosshard, unfortunately, 

got a divorce and had nothing to do with Rosalee Bosshard and 

eventually bought her interest out and started his own renovations of 
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the house. 

  MS. KING:  Okay, now are these his renovations or 

some former of his many wives? 

  MR. ELLIS:  These are his renovations solely. 

  MS. KING:  And these were permitted? 

  MR. ELLIS:  These were permitted. 

  MS. KING:  In spite of the fact that there's the zoning 

variance or a special exception -- 

  MR. ELLIS:  What happened was they took the plans 

down.  It was brought -- a complaint was made to the Zoning Office 

and they went out and said oh, you need variance relief.  But at that 

time the roof was up.  The structure was up.  Then what happens is 

Mr. Ford's office came in and allowed them to close the windows in 

because without that, the rain and the elements would be able to 

come in.  So they let them  

-- so what happens is is in the pictures you may have seen, there's 

just black tar paper around this.  They've not finished it, waiting for the 

completion of this hearing.  But they were allowed to put the windows 

in to keep the elements from further damaging the property. 

  So to be clear, there's a stop work order and it has 

been said that the stop work order for this property was issued 

because it was being built not in accordance with the plans. 

  If I may, what happens is the stop work order that was 

issued and I will give a copy of this, was issued and this is the stop 

work -- we have the original, but because it stuck on, and we taped it, 

it was stuck together.  So I had to xerox in two pieces.  But the stop 

work order and I will give a copy of this says for zoning violation which 
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is the variance relief, having nothing to do that it was because of -- 

and here's the actual stop work order.  The difficulty, as I said, it's 

sticky on both sides and we can't pry it apart.   

  Just for your information those are two page -- excuse 

me, when you're handing those out, remember every one exhibit is 

two pages.  

  The stop work order itself was just for the zoning.  So 

what Ms. Fernandes designed and what was being built were one and 

the same.  And indeed, the city after the roof was up came out and 

said oh, you need zoning relief so you're going to have to come down 

and that's what happened.  They came down and the application was 

made to the Board saying please allow us to build this addition to the 

property. 

  Now there's also been some mention and I think I 

need to address the issue about there were at one point, if you've 

been reading this file, there was three sets of relief required at one 

point and then it was reduced to two sets of relief.  Lot occupancy was 

thrown out. 

  Lot occupancy for a lot of people had just -- they just 

don't get it.  Lot occupancy, if you take a building and you look at it, it 

has a footprint.  No matter if it goes up 20 stories or it's 2 stories, it 

has a footprint.  You only need lot occupancy variance if you increase 

the lot occupancy.  Here, we did not vary the footprint.  The footprint of 

this building did not change.   

  Reviewing the letter, the Zoning Administrator made a 

determination, looking at it and says all I have to look at is the footprint 

and the footprint didn't change.  And so therefore that variance relief 
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that was initially requested was wrong.  That letter, the initial letter 

also gave us the wrong relief, set forth the wrong relief. 

  Initially, the letter from the Zoning Administrator 

required us to have relief from section 2100.3A and C, having nothing 

to do -- it's parking regulations. 

  MR. HOOD:  Excuse me, Mr. Ellis.  The letter is dated 

January 5, 1998? 

  Does it have a date?  I'm trying to follow you. 

  MR. ELLIS:  No.  I'm sorry.  I don't have that right in 

front of me.  Is that the one with three? 

  MR. HOOD:  Yes, it's the one with three. 

  MR. ELLIS:  Okay, the one with three.  Then if that's 

the one with three, that's the one.  If you notice on that one the 

variance from section, instead of saying 2001.3A and C, it says 2100 

A and C.  Is that what yours says, Mr. Hood? 

  MR. HOOD:  Yes. 

  MR. ELLIS:  So what happens is -- 

  MR. HOOD:  2100.3. 

  CHAIRPERSON REID:  Mr. Ellis, just one second.  

Let me try to catch up.  I have a letter of December 9, 1998.  I have an 

earlier one. 

  MR. HOOD:  I have a later one which is January 5, 

1998.  Let me see if I have the December. 

  CHAIRPERSON REID:  Are you referring to the letter, 

Hicks or Nunley letter? 

  MR. ELLIS:  Nunley. 

  CHAIRPERSON REID:  I didn't have -- 
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  MR. HOOD:  It should be right behind the permit. 

  CHAIRPERSON REID:  -- a note from Gladys Hicks 

that states that there will be variances required. 

  MR. ELLIS:  Right. 

  CHAIRPERSON REID:  That's so confusing.  I see 

the January 5th letter.  The January 5th letter now states that there 

are three variances required. 

  MR. ELLIS:  Right.  Do you have one prior to 

December -- 

  CHAIRPERSON REID:  So are you saying --  

  MR. ELLIS:  There are only two.  We're getting our 

days mixed up.  The January letter is January of 1998.  So that would 

have been the first letter. 

  CHAIRPERSON REID:  Okay. 

  MR. ELLIS:  And the first letter would have said three. 

  CHAIRPERSON REID:  Okay, I've got you. 

  MR. ELLIS:  And then the first letter, in addition to 

saying lot occupancy which is really not applicable to this case, it also 

in the one said 2100.3 A and C which has no application to this case 

whatsoever because that's parking regulations and parking is not an 

issue in this case. 

  MR. HOOD:  Let me just interject.  I guess the 

January 5th letter we just need to disregard and refer to the December 

9th letter.  Am I correct? 

  MR. ELLIS:  That's correct. 

  MR. HOOD:  Okay. 

  MR. ELLIS:  That's correct, Mr. Hood.  So there were 
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a lot of mistakes that went on here.  And so in drafting a response, it 

was determined that they had mispoken so the December 9, 1998 

memo that Gladys Hicks signed for Mr. Nunley sets for the actual 

relief that's necessary. 

  Essentially, what we're talking about here is a 

property, as I stated earlier, that although in an R-1 zone is really an 

R-3 property because it is a row dwelling.  Had it been in an R-3 zone, 

we wouldn't be here today because there wouldn't be a side yard 

requirement for the attached building. 

  However, it is in R-1 so any addition to an R-1 

building has to be set back on each side 8 feet.  And the mistake that 

was made, the architect in putting together the roofing design did not 

realize that at the time and submitted the plan and it was approved.  

And as I said the Permits Office allowed that set of plans to go through 

and then substantial, essentially all that's left to do is to put the skin on 

the building which is the siding on the building and to go in and do the 

dry wall to the interior.  It's substantially up.  The work was 

substantially done. 

  As I set forth to you I gave you a copy of the Saah 

case in there.  I think this is a classic case for equitable estoppel.  
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  In addition to that -- 

  CHAIRPERSON REID:  Mr. Ellis, before you proceed, 

let me ask you a question.  Let me just be clear on the sequence of 

events.  Now you're saying that the roof that was placed on the 

building is the roof that had been approved, the drawings had been 

approved and the actual construction of the roof that they were 

basically engaged in was correct.  However  
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-- 

  MS. KING:  Correct, according to plans, but the 

mistake was DCRA and not -- 

  CHAIRPERSON REID:  That's where I'm going.   

 MS. KING:  Okay. 

  CHAIRPERSON REID:  So then because there was 

some complaint, DCRA came out and then determined that they erred 

in stamping those permits? 

  MR. ELLIS:  Exactly.   

  CHAIRPERSON REID:  So then after they did that, 

then they required the applicant to apply for zoning relief? 

  MR. ELLIS:  That's correct. 

  CHAIRPERSON REID:  Kind of like doing it 

backwards? 

  MR. ELLIS:  That's correct. 

  CHAIRPERSON REID:  So now the roof is there? 

  MR. ELLIS:  That's correct. 

  CHAIRPERSON REID:  So coming to BZA is just an 

exercise in futility? 

  MR. ELLIS:  I don't want to say that because there are 

plenty of people sitting behind me who oppose this and will probably 

disagree with that.  But -- 

  CHAIRPERSON REID:  What I'm trying to understand 

is, if in fact, this has already been approved, notwithstanding the fact 

that it was done incorrectly, it had been approved and then they had 

proceeded with the erection of that particular roof, I just -- it's baffling 

to me how the lady can come back and say stop, actually, it should 
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not have been approved so now you've got to go and get relief for 

something that's already been erected predicated on approval. 

  MR. ELLIS:  Unfortunately that's our rules and our 

regulations and it happens all the time.  Any time that there is a zoning 

issue that should be brought either to the Zoning Commission or the 

Board of Zoning Adjustment that after a permit has been issued, they 

are to issue a stop work order and require the person to get the relief. 

  Now depending on what stage this is in, and the 

circumstances surrounding it, then you know the Board is able to look 

and determine what it wants to do in that specific situation. 

  I'm here -- 

  CHAIRPERSON REID:  All right, now and I may be 

treading dangerous water here, but I just need to understand just from 

a pragmatic point of view, if in fact, you do not -- we go through with 

this exercise, we go through with this exercise and then we determine 

oh well, we're not going to approve this, so then it's incumbent upon 

the Applicant to then remove what has already been erected, that has 

been approved by the City Government? 

  MR. ELLIS:  It would be incumbent upon us -- well, 

we have two options as you well know.  We can appeal, but assuming 

that there be no appeal, what we would do is -- and let me tell you 

essentially what we're talking about.  We're not talking about taking 

down the whole rear roof.  What you're talking about is that they would 

literally have to go in and reframe the two wings.  The two wings on 

one side would be shortened by four feet on one side and two feet on 

the other side at a substantial amount of money.  We're talking about -

- they've put a substantial amount there and it will cost them about 
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$4,000 to $5,000 maybe even up as much as $6,000 to go back and 

redo that and then that's just the reframing.  That doesn't take into 

consideration putting in new windows because the windows are there 

and the cost of -- 

  MS. KING:  Those are there or tarpaper is there? 

  MR. ELLIS:  The windows are there because the 

windows had to be put in or there would be holes there and when it 

rained everything would be going in that opening. 

  MS. KING:  Well, where is the tarpaper that you 

referred to? 

  MR. ELLIS:  The tarpaper, again, I just -- it's on the 

sides.  Your indulgence one second here. 

  MS. KING:  The windows are in the window frames, 

all across the back? 

  MR. ELLIS:  I will give you a picture which -- 

  MS. BAILEY:  Mr. Ellis, you know you have to leave 

that with the Board if you show it to us. 

  MR. ELLIS:  That's no problem.  I know. 

  MS. BAILEY:  And also your plans, are they in the -- 

the plans on the easel, are they the same ones that are in the file? 

  MR. ELLIS:  Yes. 

  MS. BAILEY:  Okay. 

  MR. ELLIS:  I have just provided you with copies that 

will show that the window are there and that the tarpaper that I'm 

talking about is the black paper that is on the sides before you put the 

outer skin on the building, you put the waterproofing skin and that's 

what's there.  
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  Where the holes are shown, where the windows are 

shown on the plan there, the windows are actually in, so let me move 

back.  What's happening is here you see that there is a window.  

There's a window.  Here's a window and here's a window.  These 

windows are actually in as we speak because without having these 

windows in, when the elements came we would be right back to the 

water would be going down through and we'd be right back to where 

the property was left before. 

  MS. KING:  I had just not understood where the 

tarpaper was. 

  MR. GILREATH:  The present roof, is that the one -- 

one of the spouses, former spouses had built?  I don't understand 

where -- there was an original roof, apparently and then this lady 

decided to change it.  Has that been torn down?  What's the status of 

that? 

  MR. ELLIS:  Mr. Gilreath, Ms. Fernandes will deal 

with that, but let me just tell you briefly.  What happened is this roof is 

the roof that was designed by Ms. Fernandes.  The other roof that was 

done by Rosalee Bosshard was actually torn off as being structurally 

unsound, okay? 

  Just for the record, were in your original file, but no 

problem. 

  MR. HOOD:  Just to let you know, I know they -- the 

copy that I have, I couldn't hardly make it out so it was good that you 

presented us with those pictures. 

  MR. ELLIS:  Okay.  In this situation, you have a group 

of row houses that are there in a community clearly this is a situation 
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where when we say that the properties are unique, these group of 

properties are unique.  They're in a community where they don't 

belong.  When you have an R-1 designation and you've got a bunch of 

row houses, they're not supposed to be there.  I mean in every other 

district you're allowed attached, semi-detached, detached, but in R-1, 

it doesn't give you that latitude.  R-1 is a single family detached home. 

  If we were in a single family detached home in an R-1 

district, again, as I said before, we wouldn't be here because there 

would be 8 foot side yards, so therefore anything you put up on the 

roof would not have required any zoning relief.  But for the fact that we 

have a particular property that is built in a zone that it really doesn't 

belong, any time you do any work on the structure, it ends up that you 

have to be set back the 8 feet or you're going to run into a side yard 

problem. 

  Now in this particular property this addition would 

have little or no negative impact on this community.  What has 

happened is one of the biggest focuses that has gone on in this 

particular case is what this property is going to be used for.  What 

happens is what Mr. Bosshard is trying to do now is take care of a 

problem and we will be the first to admit of his own making in that over 

the years, well, one, the marital problems that he has had, I mean, 

that happens, but in dealing with the property this was a property for 

years that has been essentially abandoned.  Now he's trying to 

straighten it up.  He hired an architect.  He has spent money.  He's 

retained counsel to come down here.  He is trying to get this property 

so it can be put to use. 

  The problem is others are concerned about what use 
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it is going to be put to.  The very fact of the matter is it will be put to 

the uses within which the zoning would allow him to put the property, 

nothing less and nothing more.  So the mere fact we've had people 

who have come in and said listen, we don't have a real problem, just 

sign this covenant that you will not have a rooming house which I can 

tell this Board my client does not have any intent to put a rooming 

house there.  But, however, because it is felt that he is going to put a 

rooming house there is widespread opposition and you will have seen 

it in your documents. 

  So this particular property, the addition that's on there 

would not violate, would not hinder the zone plan.  We're talking about 

the addition of totally 6 feet; 2 feet on one side and 4 feet on the other 

side, to a house that has been substantially constructed and done so 

pursuant to a valid permit. 

  What had happened is there's been a lot of animosity 

over the years and it's unfortunate.  There has been a complaint 

lodged against the architect behind this case.  There's been 

complaints lodged with the city.  There's been a whole lot that has 

gone on and that's unfortunate, but what's before this Board today is 

just the variances that are here and for the Board to take a look at at 

least that portion of our brief and that portion of the argument that I've 

given you today and that is the equitable estoppel argument.  We 

firmly feel that pursuant to a valid permit, work was done.  And a 

substantial portion of the work.  There's a lot less work to finish it up 

than it would be to tear it down.  There's very little work to be finished 

on this project and it was done based on a valid permit. 

  We submit to you that the Saah case that we 27 
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submitted would allow, would argue that this Board permit us to 

continue.  

  Now I have here with me Vivian Fernandes who is the 

architect.  She will explain to you some of the intricacies that I have 

not been able to explain in terms of -- I'm sorry. 

  MS. DOGGETT:  Madam Chair, with your permission, 

I'm Rosalyn Doggett from Advisory Neighborhood Commission 

ANC3C. 

  I had hoped to testify, but I have an 11 o'clock 

meeting and will not be able to do so.  I would just like permission to 

hand to each of you my testimony and I regret that I cannot stay. 

  MS. KING:  Before Ms. Fernandes addresses us, Mr. 

Ellis, will you give us further background on the principle of equitable 

estoppel? 

  MR. ELLIS:  The principle of equitable estoppel was 

one that was borne out of some administrative cases that said that if 

once a person has relied justifiably so on the action of the 

government, that the government would be estopped from thereafter 

precluding that person from taking the action for which the 

government has approved.  And indeed, if you would take a look at -- 

I'm sorry -- page 6 of my brief, there are certain things that one must 

set forth and I'm talking about at the top of the page, right below the 

citation.  It says to make out a case of equitable estoppel, a party must 

show (1) that the party is acting in good faith; (2) on affirmative acts of 

a municipal corporation; (3) makes expensive and permanent 

improvements and reliance thereon; and (4) the equities strongly favor 

the party seeking to invoke the doctrine. 
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  MS. KING:  Okay, thank you. 

  MR. ELLIS:  Taking each one of those, if you would 

like -- 

  MS. KING:  No, no.  I just wanted an overview. 

  MR. ELLIS:  So if there are no questions for me, I will 

have Ms. Fernandes move forward with the explanation of the permit 

drawings and what occurred. 

  MS. FERNANDES:  I am Vivian Fernandes.  I'm with 

Acanthus Architects and I was hired by Philipe Bosshard -- 

  MS. KING:  Your home address, please? 

  MS. FERNANDES:  2930 Macomb Street, N.W. 

  CHAIRPERSON REID:  Could you speak up, please, 

because we're having difficulty hearing.  Is that mike on? 

  MR. ELLIS:  It is. 

  MS. FERNANDES:  It is on.  I'll speak louder.  When I 

first saw this property it was in pretty sorry state.  There was hardly a 

roof on it.  There was water pouring in.  It was cluttered with debris 

inside of the property.  There was big holes.  Obviously, someone had 

attempted to start constructing something and stopped. 

  You went up to the third floor and it was actually 

dangerous.  We took a structural engineer and said it's actually 

dangerous to stand below these beams.  There really wasn't beams, 

there were just a couple of 2 by 4s holding up the entire roof, what 

little of it there was left. 

  Once we did the drawings the intention of Philipe 

Bosshard was to fix up the property and to put it on the market to sell.  

So we did an analysis of the facades around the -- on that street and 
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in the neighborhood and decided to put some nice Tudor-style type 

windows, true divided lights, to be in conformity with the neighborhood 

and basically these huge gapping holes that were there were closed to 

a better proportion.  I'm talking about the windows on the front. 

  The only thing that was left was the bay and the 

bottom window, the entrance, and the bay.  All these other windows 

are new.  These dormers are new.  These dormers, the entire roof is 

brand new, the entire structure is brand new, everything is new.  

These dormers were not existing.  The house before had -- well, I 

don't know -- the house before when I saw it had this big shed dormer 

that came across the entire front of the house which was pretty 

hideous. So these dormers are new and the rear dormers are new.  

This whole portion of the shed roof is new.  Everything is new.  We 

built it according to the plan.  The inside of the building was gutted.  

There were several dumpsters of garbage that were taken out of the 

house.  The house -- all the plaster, the old plumbing, everything was 

thrown out.  It's now on the inside a clean shell waiting to go. 

  Keep in mind the permit was issued in September 

1996 and we're still here trying to get this finished. 

  The brick openings were closed so now the building is 

waiting to be painted.  There's unevenness in the brick.  Once it's 

painted it will look nice and uniform.  The roof is a new 30-year shingle 

roof with -- all built all according to the proper standards, building 

codes, regulations. 

  The dormers were built to maximum the view of the 

Cathedral and there within keeping of other houses in the 

neighborhood.  That's all really I have to say.  Any questions? 
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  MS. KING:  No, I have no questions. 

  CHAIRPERSON REID:  Mr. Ellis, early on we had a 

preliminary matter that we would like to take this time to dispose of.  If 

you would indulge us just for a few minutes before we proceed with 

the remainder of the case. 

  MR. ELLIS:  That's fine with us.  

  CHAIRPERSON REID:  Thank you.  I just want to 

dispose of this issue, it's Case No. 16412, Florida Avenue Associates. 

  All right, Mr. Nettler, we have a preliminary matter 

regarding this particular case.  Ms. Giordano, could you please come 

forward.  We want to basically have you be present while she made 

the request that she did. 

  MR. NETTLER:  Notwithstanding the fact that Ms. 

Giordano had not served us with a copy of what she had filed on 

Friday, we had called the office late yesterday to ask whether this 

would be coming up as a preliminary matter and was told it would 

more than likely come up instead when the case was heard which was 

why we were not here when you hear preliminary matters. 

  CHAIRPERSON REID:  We also had and this was 

certainly unbeknownst to you, another party in the case who came 

forward to ask for postponement predicated on the fact that he had not 

been noticed and that he would have to leave.  In the interim, well, 

subsequent to that, Ms. Giordano had also made a request. 

  MS. GIORDANO:  You want me to -- 

  CHAIRPERSON REID:  Briefly. 

  MS. GIORDANO:  Okay, I just want to note Mr. 

Nettler has not served me with a pre-hearing submission either, so I 
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don't see any obligation for us to do that. 

  We had requested that the application be dismissed 

based upon our belief that the zoning relief that's being requested is 

incorrect.  It's our belief that a use variance is the correct form of 

zoning relief here and Mr. Nettler has seen our papers.  We have 

sought the advice of the Zoning Administrator, but it's my 

understanding that she has not yet had an opportunity to respond 

because she has been out since she received the request from the 

Board of Zoning Adjustment and I think that the Board would be well 

served by that advice. 

  MR. NETTLER:  If I might respond.   

  CHAIRPERSON REID:  Please. 

  MR. NETTLER:  First of all, with regard to the 

comment about my not having served with a pre-hearing statement, 

unless she becomes a party or has filed something indicating that she 

is a party, my obligation is to serve the Board and to serve anyone 

else who has made that known and which Ms. Giordano has not done, 

nor has she -- 

  MS. GIORDANO:  Well, you know that we're involved 

in this case. 

  CHAIRPERSON REID:  Excuse me, Mr. Nettler, the 

request for party status was granted this morning.  That was just 

today. 

  MR. NETTLER:  Okay, which we were unaware of.  

As far as the merit goes, I've submitted an opposition to it and let me 

discuss the framework in which we're dealing with here, apparently. 

  Let's discuss the framework in which we're dealing 



43 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

with here.  Prior to 1982, the zoning regulations provided that if you 

were to change a nonconforming use to another nonconforming use in 

a residential zone, you had to meet one of two requirements:  either 

you were a neighborhood facility or you were otherwise not 

objectionable for a variety of different reasons that the Board of 

Zoning Adjustment was to address under the special exception 

categories. 

  So prior to 1982, there was the neighborhood facility 

requirement and prior to 1982, when this Board had considered a 

neighborhood facility requirement, it had looked to those uses in the 

C-1 District which, if you look at the way in which the  

C-1 category is described, are generally considered neighborhood 

facilities.  In fact, when the restaurant use was established on these 

premises in 1973, it was in a residential zone a change from a former 

nonconforming use to the restaurant nonconforming use, again with 

the Zoning Administrator treating the restaurant use as a 

neighborhood facility.  That did not change when the name of the 

restaurant changed in the late 1970s. 

  Following the 1982 adoption, actually, at the hearings 

on the 1982 regulations that were being proposed, the Zoning 

Commission had three alternatives.  They had one which would have 

eliminated the neighborhood facility requirement completely for 

residential districts, one that had a variant on the neighborhood facility 

requirement and three, on the general provision that would apply to 

commercial districts and in fact, I should say that even before 1982, 

the commercial districts also had this neighborhood facility 

requirement.  Or three, to have a use that like the commercial facility, 
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commercial districts now have, that it would be for any use that was in 

the least restrictive zone in which the existing nonconforming use was 

in. 

  Instead, the Zoning Commission decided to adopt 

neither of those positions and instead, simply provided that with 

regard to residential zones, they would look to see whether it was 

either a type of housing that was exchanged that would otherwise be a 

nonconforming use, or a neighborhood facility. 

  And as I said, with the commercial zones they actually 

broadened the opportunity for converting a nonconforming use to 

another nonconforming use.  In the first decision by this Board, and 

construing the neighborhood facility requirement, a case in which I 

participated involving the Dupont Circle area and involving the attempt 

by the Coordination Council of North American Affairs to locate in 

Dupont Circle in what was then a space that was then occupied by the 

-- by a nonprofit organization of parks and recreation association.   

  The Board made it clear that while the Coordination 

Council for North American Affairs which is, in essence, a chancery, 

could not be considered a neighborhood facility, that neighborhood 

facilities were, again, referring to the C-1 District, serving particular 

uses that are usually found in neighborhoods and one in which they 

specifically referenced was a restaurant, that a restaurant is a typical 

neighborhood facility. 

  Since that time of the Zoning Commission, the Board 

of Zoning Adjustment's decision in 1986, this Board and the Zoning 

Administrator have had a number of other opportunities to address a 

situation where a nonconforming office use was being proposed -- a 
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change was being proposed to a nonconforming restaurant use in a 

residential district.  In each of those cases which I supplied to you, 

together with our opposition to the Motion to Dismiss that was filed, in 

each of those cases again the nonconforming restaurant use was 

approved and treated again by the Zoning Administrator as a 

neighborhood facility.  And most recently in 1997, I believe, when the -

- when this Board considered appeals that were filed both by the 

community and by Papa John's regarding the site that they sought to 

locate in Georgetown, again, in a residential area, the Zoning 

Administrator in an opinion that was given to this Board and an 

opinion which I've also attached to the opposition to the Motion to 

Dismiss, stated that a change from the prior nonconforming use that 

was listed on the premises to the restaurant use that was being 

proposed by Papa John's was again appropriate and again treating it 

as if it was a neighborhood facility, that being that it would be approval 

-- it would have to be approved by a special exception, unless you 

could show and this was the contention that was being made with 

regard to Papa John's and said that it was not really a restaurant, that 

it was a delivery pizza delivery use which would not be permitted in a 

C-1 neighborhood facility type of zone. 

  So both prior to 1982, in 1982, in the first decision of 

this Board after 1982, eschewing the neighborhood facility 

requirement in the Zoning Administrator's decision since 1982 and 

every time this Board has considered a change from a nonconforming 

office to a nonconforming restaurant in a residential zone they have 

consistently treated the restaurant as a neighborhood facility. 

  Lastly, in this case we have an existing restaurant 
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which has been a neighborhood facility for more -- a neighborhood 

restaurant for more than 20 years.  So this is not a situation where we 

are introducing a new use into this neighborhood.  We are simply 

moving, expanding what is an existing neighborhood facility approved 

in 1973 to adjacent space, but for the fact that the zoning regulations 

require us to do it as a change from one nonconforming use to 

another, rather than an extension because of the way the zoning 

regulations are written. 

  In conclusion, I think it's quite clear that a restaurant is 

a neighborhood facility.  The thing was properly advertised and there 

should be no reason why this should be considered as a use variance. 

  MS. GIORDANO:  Yes.  I don't disagree with Mr. 

Nettler that a restaurant could indeed be a neighborhood facility.  That 

assertion was not made in this case in any of the papers.  It was not 

presented to the ANC as a criteria in this case and there were criteria 

that were specifically discussed and the ANC was informed as to what 

the criteria were.  Our allegation is that this particular restaurant is not 

a neighborhood facility.  In fact, the facts presented indicate that it is 

not a neighborhood-serving facility.   

  In addition, Mr. Nettler has chosen to interpret that the 

zoning regulations require this to be a change from one 

nonconforming use to another.  We would submit that it is indeed an 

expansion of a nonconforming use into an adjacent structure, which is 

not permitted under the zoning regulations.  It is specifically prohibited 

and would require variance relief.  And I'll just pass out that provision 

to the members of the Board. 

  MR. NETTLER:  May I respond? 
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  CHAIRPERSON REID:  Yes. 

  MR. NETTLER:  First of all -- 

  CHAIRPERSON REID:  Let me just say this, Mr. 

Nettler, before you respond.  I think that prior to your coming this 

morning we were discussing the fact that the Zoning, the Acting 

Zoning Director had requested from the Zoning Administrator a 

reading.  This is what the self-certification on the relief, the proper 

relief that should be before us in this particular instance.  That -- we 

understand that she has been out ill and she has not responded.  So 

therefore we're in a very, rather difficult position  in that we cannot 

ascertain clearly the relief that is supposed to be before us. 

  MR. NETTLER:  Well, the relief that's before you is 

special exception.  Ms. Giordano has now conceded that a restaurant 

can be a neighborhood facility.  She's now going into whether the 

facts of Nora's, whether it's a neighborhood facility is the question.  

That goes to the substance of the application.  It doesn't go as to 

whether it was advertised properly.  It was advertised as a special 

exception and the court and this Board have consistently recognized 

that if you advertise it as a special exception whether it's a special 

exception under one provision or a special exception under another 

provision, it's still advertised properly because it's advertised as 

special exception. 

  There's been no dispute now, as I understand it, from 

Ms. Giordano that a restaurant can be a neighborhood facility. 

  MS. GIORDANO:  It wasn't clear to me from the 

papers that's what you were asserting. 

  MR. NETTLER:  Can I just finish?  If I could finish, 
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thank you. 

  This is being treated and has consistently been 

treated as a neighborhood facility and has been looked at under the 

other zoning regulations.  That's because once you get beyond the 

hurdle of whether it's a neighborhood facility, you then have to look to 

the other provisions of the changes in nonconforming use that apply, 

that is whether it's a change from one use to another use in terms of 

its objectional -- whether it's objectionable, in terms of whether it is a 

use that is permitted in the District, as a matter of right in the District in 

which the prior use -- that doesn't drop out simply it is or is not a 

neighborhood facility.  You still have to meet that requirement which is 

what it's been advertised for. 

  With regard to -- which was just raised, if not five 

minutes ago, at least just this morning, about this being an extension 

as opposed to a -- and therefore requiring a variance as opposed to a 

special exception, it states in the regulations that the prohibition is 

against extending the nonconforming use to portions of a structure 

that's not devoted to the nonconforming use at a time of enactment. 

  MS. GIORDANO:  Or to another structure. 

  MR. NETTLER:  We're talking about -- or another 

structure that doesn't have a nonconforming use.  We're not talking 

about a structure that didn't have a nonconforming use.  We're talking 

about a structure that had a nonconforming use and that's treated and 

has consistently been treated by this Board in the same fashion and 

that is it's been advertised in the same way this case was advertised.  

It's been treated as a neighborhood facility.  Nora's has been treated 

as a neighborhood facility.  Nora's is an existing neighborhood facility 
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and if the -- Ms. Giordano wants to challenge whether Nora's is still a 

neighborhood facility or whether this new location adjacent to Nora's 

will be a neighborhood facility because we can't challenge Nora's 

existence, then Ms. Giordano is free to do that in the context of the 

case.  But that's not a basis for moving this case into a use variance 

or for having it re-advertised. 

  With regard to the Zoning Administrator, we've talked 

to the Zoning Administrator's office.  I'm aware that Ms. Hicks is out.  

And I certainly can't speak for the Zoning Administrator -- the Acting 

Zoning Administrator or Deputy Acting Zoning Administrator as to 

what their position is, but in our view it's consistent with what they've 

consistently informed this Board as recently as the Papa John's case 

and that is that a restaurant is a neighborhood facility and if you want 

to advertise for special exception you do it the way we advertised this 

case. 

  MS. GIORDANO:  I still maintain that a use variance 

would be required.  We're not over the hurdle of whether Nora's is a 

neighborhood facility or not.  It may have been 20 years ago.  We 

would take the position that it's not now.  It's substantially changed 

since then.  But clearly in this case the zoning regulations say an 

extension or an expansion of the nonconforming use, not a 

nonconforming use.  This case involves an extension of the 

nonconforming restaurant use into the adjacent structure. 

  The wall was knocked out between the two structures 

without permits, I might add, and the proposal is not to move or extend 

the restaurant use into an adjacent structure that would have been an 

adjacent structure if the wall had not been knocked out in between the 
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party wall without a permit. 

  CHAIRPERSON REID:  I think that given the 

presentation before us today, my position would be that we receive 

from the Zoning Administrator their input or their read on the type of 

relief that should be properly before us and I would recommend to the 

Board Members one, that we not dismiss this case; two, that we 

continue it until we get the proper instruction as to what, in fact, is the 

proper relief that we should be considering within the hearing.  I'd like 

to hear from the Board Members. 

  MS. KING:  I concur. 

  MR. GILREATH:  Will Ms. Hicks determine whether or 

not this restaurant is a neighborhood facility or not?  She would go 

through the analysis and give us some advice on that? 

  CHAIRPERSON REID:  That I think would be 

incumbent upon the Applicant to demonstrate to us how, in fact, this 

particular facility could be regarded as a neighborhood facility. 

  MS. KING:  I think that what we would get from the 

Zoning Administrator what we would have gotten had Mr. Nettler not 

self-certified this case, which is that we would have gotten an 

indication as to what provisions, whether it's a zoning variance or a 

special exception and then we would hear the case and -- 

  CHAIRPERSON REID:  Correctly. 

  MS. KING:  And the Applicant and the opponents 

would argue whether or not this is a neighborhood facility and whether 

under case law and practice a restaurant is by its very nature a 

neighborhood facility or if they have to go -- that is before us. 

  I think what the Chairperson is saying that we want 
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the Zoning Administrator or her office to tell us which provision of the 

zoning regulations we are to hear this case under and then we hear it 

in the normal course of events and make our decision on the opposing 

arguments. 

  CHAIRPERSON REID:  And given the fact that the 

certification process is relatively new, this is the first time that we've 

had someone challenge the certification by an Applicant and as such if 

we are to make a decision, if there's an error, we want to err on the 

side of caution to make sure that we are acting within the purview of 

our authority and we feel that that would be best decided by the 

Zoning Administrator because we don't make that decision, one. 

  The other thing I wanted to bring up is that this 

certification is unsigned by the owner and I don't know how it got to 

this point.  Nonetheless, it is improper in that the certification itself has 

not been submitted correctly and in order for us to even act on 

certification, the self-certification, then it needs to have the proper 

signatures.  There is no owner's signature and the owner's name on 

here.  That's something that I would ask that hereafter anyone who is 

submitting a self-certification please make sure that it's filled out 

correctly and we couldn't act on this until such time that we see a 

signature.  I know that staff should have caught it.  It didn't, but I was 

certainly not one to proceed without having the proper authorization. 

  MS. GIORDANO:  It also cites the wrong provision of 

the zoning regulation.  It says 2006 and it's 2003. 

  MR. NETTLER:  Ms. Reid, actually, there was a cover 

letter that was attached to that certification from the owner which 

contained the information that would have been signed off on the 
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certification and which was signed by the owner, so there were two 

documents that were submitted with a self-certification that would 

have -- 

  CHAIRPERSON REID:  Well, Mr. Nettler, that is not 

here.  So -- 

  MS. GIORDANO:  It's required to be signed because I 

just had a recent case with the authorization letter -- 

  CHAIRPERSON REID:  And what -- I'm sorry, I didn't 

hear what you said. 

  MS. GIORDANO:  The staff requires that the 

certification letter itself be signed. 

  CHAIRPERSON REID:  Exactly.  Notwithstanding the 

fact that there was a cover letter -- 

  MS. KING:  Notwithstanding the fact that the staff 

didn't do it, too.  But I mean -- 

  CHAIRPERSON REID:  The proper thing to have 

done was to make sure -- this is all we have to go by and this has to 

be filled out correctly.  We can't assume that there may have been a 

letter that was attached that got somehow detached from this 

particular self-certification notice and I would just suggest that always 

it be filled out properly and be affixed thereto. 

  MS. BAILEY:  Madam Chair, if I'm not mistaken, Mr. 

Nettler, did the property owner give you authorization to represent 

him? 

  MR. NETTLER:  Yes. 

  MS. BAILEY:  And I've discussed that matter with the 

Zoning Administrator's office and I'm not sure -- we certainly can ask 
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for the owner to sign the certifications, but I've been told in the past 

that if authorization was given by the property owner, that is sufficient. 

  MR. NETTLER:  Right, that's what we were advised. 

  MS. BAILEY:  You simply can ask for an additional 

signature on this form as well. 

  MR. NETTLER:  That's precisely what we were 

advised by the Zoning Administrator's office. 

  CHAIRPERSON REID:  Be that as it may, Mr. Nettler, 

I still contend that for our purposes it certainly is much easier, much 

simpler and definitely more concise to make sure that this particular 

document itself is fine.  If the owner is signing an authorization letter, 

fine, but it's -- we're going through a voluminous amount of materials.  

When we look to this self-certification letter or we're looking for certain 

things, I'm looking for signatures and I like to see it, please. 

  Board Members? 

  MR. GILREATH:  Can we ask Ms. Hicks to provide 

some kind of documentation as her determination, whether or not this 

is a neighborhood facility or not because if they -- 

  CHAIRPERSON REID:  Excuse me, not to cut you 

off, but that is the whole gist of this particular hearing and it is 

incumbent upon the Applicant to demonstrate whether or not or to 

convince us that it is or is not or is a neighborhood facility.  Ms. Hicks 

would not -- 

  MR. GILREATH:  Here's my concern.  Suppose Ms. 

Hicks' office assumes, determines it's a neighborhood facility and then 

the Applicant comes in with some very strong argument and the 

evidence strongly indicates that it is not or whatever, I hate there to be 
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a conflict between Ms. Hicks' determination and then give evidence.  

Are we in a position to override Ms. Hicks' determination or are we -- 

do we simply accept that across the board? 

  CHAIRPERSON REID:  I don't think she'd make that 

determination.  She would just simply indicate the relief, the proper 

relief that should be before us. 

  MR. GILREATH:  It's critical as to whether or not it's a 

neighborhood facility that the special exception applies for a variance. 

  CHAIRPERSON REID:  Therein lies the basis for the 

case and -- 

  MR. GILREATH:  So are we in a position to make that 

determination where the special exception variance applies based on 

the information they would provide us? 

  CHAIRPERSON REID:  She would indicate to us 

whether the proper relief that would be before us and that is if, in fact, 

there's a special exception or a variance.  Unless that determination 

has been made, it's incumbent upon the Applicant to come before us 

and make their case.  It's their burden of proof.  They have to 

demonstrate to us that they have met their burden of proof and that 

they should be granted whatever relief they're requesting. 

  MR. NETTLER:  If I might comment, that's not how 

this Board has treated it in the past.  If the Zoning Administrator, as 

they have done in the past, gives you a letter saying this is what the 

appropriate relief is and the Zoning Administrator, as she has in the 

past, that it's -- that a restaurant qua restaurant is a neighborhood 

facility and you have -- this is the relief you must be seeking that is 

incumbent upon those who are opposing that position to file an appeal 
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of the Zoning Administrator's decision for you to be able to go around 

whether a restaurant is a neighborhood facility or not because it's the 

question that the Zoning Administrator has to address and which you 

have to address is once that determination has been made and that's 

what has been done in the past is whether you meet the other criteria 

for a special exception, therefore getting a special exception.   

  CHAIRPERSON REID:  Mr. Nettler, I was a little 

confused.  Now you're saying that the Zoning Administrator would 

indicate to us whether or not it wasn't -- this particular facility is, in fact, 

a neighborhood facility? 

  MR. NETTLER:  The Zoning Administrator's memo to 

you, if this was prior to a certification, would state that the relief 

needed is a special exception as a neighborhood facility because a 

restaurant -- because the Zoning Administrator, consistent with what 

the Zoning Administrator has done before has treated a restaurant as 

a neighborhood facility. 

  CHAIRPERSON REID:  Okay.  I did not think and I 

may be mistaken, I did not think that she would go into that kind of 

detail heretofore and this is my fourth year here.  The response we 

have gotten from the Zoning Administrator is just simply to state what 

the relief is and to cite the regulations under which the relief is being 

requested. 

  MR. NETTLER:  Right, and she would cite to 2002.5. 

  CHAIRPERSON REID:  And then when you come 

forward, if this is the case, then my understanding is that when you 

come forward before us, then you demonstrate how you comply with 

that particular regulation and make your case based upon what the 
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criteria is for that particular regulation. 

  MR. NETTLER:  That isn't how the Board has treated 

us in the past.  There actually -- and I don't have a copy of it here, but 

I do have the decision and there has been a situation under this 

provision where the Board has been asked to -- and it's not a recent 

one, but it's within the last 10 years, where the Board has been asked 

to go around whether something was a neighborhood facility or not 

and the Board stated in its opinion that if somebody wanted to 

challenge that they would have had to filed an appeal from that 

determination. 

  CHAIRPERSON REID:  Well, Mr. Nettler, I think that 

given the fact that you and I are looking at this from a different 

perspective, then the answer to that would be to see what Ms. Hicks' 

says and to see how she treats it. 

  Ms. King, did you have anything that you would like to 

add to this? 

  MS. KING:  No, I think we should postpone this case 

until we hear from the Zoning Administrator. 

  MR. NETTLER:  If I may make a request, because I'm 

not sure exactly when the Zoning Administrator is going to get back -- 

  CHAIRPERSON REID:  Or her office. 

  MR. NETTLER:  Or her office.  I think it would be 

helpful to, all the parties, if we could have this, have a date certain for 

something to come back to the Board and a date certain for a hearing 

because there is a pending proceeding before another agency on 

another license for those premises and that is coming up shortly and I 

think it would behoove us to try and get this resolved very quickly so 
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that it would impact on that other proceeding. 

  MS. GIORDANO:  We have no problem with a date 

certain, but we think that we need to give ourselves plenty of time 

because there is a great deal of workload in the Zoning 

Administrator's office.  Mr. Nettler has indicated that he has submitted 

a number of legal documents today.  We'd like to take a look at those 

and input the -- I'm sure we're both going to be meeting with Zoning 

Administrator so I would allow yourselves plenty of time. 

  MR. NETTLER:  Please. 

  CHAIRPERSON REID:  How does the calendar look 

as far as being able to continue the case and to make sure that we 

have the adequate time to receive the information or receive the 

response from the Zoning Administrator's office and to give both the 

Applicant and the opposition an opportunity to respond? 

  MS. ROSE:  The Board's schedule up until April is 

really full.  We can try to squeeze it in.  If April 7th is too late, we can 

try to squeeze it in. 

  MR. NETTLER:  Is it at all possible to have a special 

day before then?  We have a proceeding coming up in March.  The 

prior precedent on this has always been that a restaurant has been 

treated as a neighborhood facility, so in terms of you're seeking to 

have something from the Zoning Administrator which should not be a 

difficult issue for the Zoning Administrator to address as to whether it's 

a special exception or what special exception or variance that's been 

advertised properly.  If we could just please have something that's a 

lot sooner than that, I would really -- 

  MS. GIORDANO:  I would just note that typically to 
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get a certification, when we were back in the old process, it would take 

three to six months to get a certification from the Zoning 

Administrator's office whether it was simple or not simple.  So I think 

you know there is a huge backload in this office and this is not going 

to happen in a few weeks.  I can assure you of that.  This is going to 

be a difficult issue because there are two parties who have different 

legal views on it that are going to be weighing in on this issue.  This is 

not going to be a simple issue. 

  MR. NETTLER:  And the reason why  

self-certification was an issue was simply because of the backlog and 

which all parties were understood, as it says in the certification, that if 

the relief you obtained was not the appropriate relief, the Zoning 

Administrator was not longer involved in the process, you were doing 

so at your risk.  And that still would have been the case here, as if we 

had gotten a special exception and you had -- and the Zoning 

Administrator decided that we were proceeding -- that we instead 

needed a variance, we were proceeding at our own risk.  That was the 

whole reason to do a self-certification and to put the onus on the 

parties was to avoid just what Ms. Giordano is putting us -- is asking 

us to be put into. 

  Excuse me, if the Board could please put a date 

certain, I'm sure the Zoning Administrator would have more -- would 

be more willing to respond to the Board's request than it might to any 

individual party out there who is seeking a relief from the Zoning 

Administrator. 

  MS. GIORDANO:  I just might add that it's not just the 

property owner's risk.  It's everybody's risk as the case that is 
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presently before you that unfortunately we interrupted demonstrates, 

that a lot of times errors are made and other people are adversely 

impacted because then construction takes place and it's too late. 

  CHAIRPERSON REID:  All right, Ms. Rose, do we 

have a date certain that we can kind of squeeze things in -- earlier 

than April? 

  MS. ROSE:  Earlier than April would be March 17th 

and the March 17th hearing has already been advertised and if Ms. 

Hicks was to come back with additional relief, the case would have to 

be readvertised and we'd have to change the date anyway. 

  So -- 

  MR. NETTLER:  Isn't that a risk that we -- 

  MS. ROSE:  That's the risk. 

  CHAIRPERSON REID:  That the risk in this instance 

based on the fact that if, in fact, she complies with the relief that is 

indicated here, then there's no problem.  But if she differs -- 

  MS. ROSE:  Which is the reason that -- 

  CHAIRPERSON REID:  Then we have to readvertise. 

  MS. ROSE:  Okay, so you're saying -- 

  CHAIRPERSON REID:  That is the risk that is a part 

of this whole process of self-certification. 

  MS. ROSE:  Exactly.  Then you want to set it as the 

last case on the agenda, March 17th? 

  CHAIRPERSON REID:  Sure.  I have no problem with 

that.  And understand that the reason why we're going through this 

today is because of the fact that this is an opposition to the 

certification itself and we have not received instruction as to how to 
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respond to it and so therefore we're just receiving it as best we know. 

  MR. GILREATH:  I don't think this case should be 

used to determine what a restaurant is, is it a neighborhood facility or 

not because if Ms. Hicks' office makes the determination it's a 

neighborhood facility, then the opposition when they make an 

argument it's not, it's moot unless we have some flexibility saying we 

have a choice to make that determination ourselves.  Otherwise, once 

Ms. Hicks makes a determination the opposition to whatever her 

determination is is moot.  It's already -- so I would hope her office 

could give us and maybe our Corporation Counsel could come up with 

some kind of convincing argument as to what a restaurant is, is i a 

neighborhood facility or is it not.  Until it's determined, I'm not sure 

how we can really deal with this. 

  MS. KING:  We have to make the decision ourselves 

in each individual case.  We have to make the decision ourselves.  

That's our job. 

  CHAIRPERSON REID:  In some instances, we may -- 

the Board may rule that it is a neighborhood facility and in some 

instances the Board may rule that it's not.  So it just depends on how 

the case is presented and how we are persuaded. 

  MR. GILREATH:  But Ms. King says it's our job to 

make that determination.  If we hear additional testimony and we look 

at Ms. Hicks' judgment and comments and so forth, we say well, it's 

very well thought out and so forth, however, based on this information 

we have we feel that -- 

  MS. KING:  She's simply going to cite as in all of her 

letters, Mr. Gilreath, she's going to cite a section of the regulations 
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where it will be incumbent upon the Applicant and the opponents to 

make their case.  And we will determine whether or not under that 

section of the zoning regulations they've made their case or not, which 

side of the argument has made their case.  We sit in judgment. 

  MR. GILREATH:  What kind of -- do we have some 

criteria on which to make this judgment? 

  MS. KING:  Lawyers were going to provide us with 

copious, copious case law. 

  CHAIRPERSON REID:  Well, I think what Mr. Gilreath 

just wants to ascertain is is there a definition for neighborhood facility 

and fortunately there is not. 

  MS. KING:  But the lawyers are going to give -- it's 

incumbent upon the lawyers for both sides to present us with 

definitions and case law and blah, blah, blah and yadda yadda yadda 

and then we make up our mind. 

  MR. GILREATH:  So if the Board makes the 

determination whether it's a neighborhood facility or otherwise -- 

  CHAIRPERSON REID:  Based on the case. 

  MR. GILREATH:  Okay, that's all -- 

  MS. KING:  Whether they met their burden of proof 

under whatever regulation is before us.    CHAIRPERSON 

REID:  There's no precise definition, so we just have to kind of be able 

to ascertain predicated upon -- we determine or whether or not we 

view the facility as a neighborhood facility. 

  MR. GILREATH:  That takes care of my concern. 

  MS. ROSE:  Do you want to vote on the motion to 

dismiss or was there further information to comment on? 
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  CHAIRPERSON REID:  I think we did that by 

consensus, but nonetheless we can -- I move that we dismiss -- that 

we not dismiss the case.  My motion is to not dismiss the case. 

  MS. KING:  And if I may amend it, and that we 

postpone it until -- what is it, the 17th of March? 

  CHAIRPERSON REID:  17th. 

  MS. KING:  Pending a ruling by the Office of the 

Zoning Administrator as to what section of the zoning regulations we 

would hear this case under. 

  MR. GILREATH:  I second that. 

  CHAIRPERSON REID:  All in favor? 

  ALL:  Aye. 

  MS. ROSE:  Staff will record the vote 3 to 0 with Ms. 

Reid, Mr. Gilreath and Ms. King to deny the motion to dismiss. 

  CHAIRPERSON REID:  All right, sir. 

  MR. HATTIS:  In light of this motion it may be too late.  

If we're talking about date certain which I agree I simply would say -- 

  CHAIRPERSON REID:  Sir, you need to give your 

name? 

  MR. HATTIS:  I'm sorry, David Hattis, 1722 21st 

Street, Northwest.  The whole week of March 15th has been 

scheduled as the code change hearings of the international building 

code.  They're being held in Los Angeles.  I am an expert in that field 

and will be out of town for that entire week, so my preference and I'm 

looking at my calendar, if the other -- either earlier, which could work 

for me in February or April 7th which is clear and it will be on the 

calendar, there will be no travel. 
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  MS. KING:  And we granted Mr. Hattis party status 

this morning, did we not? 

  CHAIRPERSON REID:  We did. 

  MR. NETTLER:  I certainly have no problem to having 

it earlier in February. 

  CHAIRPERSON REID:  Mr. Hattis, I am sorry that we 

did not early on get your input for scheduling.  So now we have to go 

back -- 

  MR. NETTLER:  I would object to moving it any later 

than March 17th date. 

  MS. KING:  What about the March 3rd date? 

Can we get it in early, perhaps at 9 o'clock? 

  MS. ROSE:  We have a meeting on March 3rd at 

9:30. 

  CHAIRPERSON REID:  No, at 9 o'clock.  Can we do 

it at 9? 

  MS. ROSE:  Do the case at 9 o'clock before the 

meeting? 

  MR. GILREATH:  We can't do this in 30 minutes with 

all the controversy involved. 

  CHAIRPERSON REID:  Maybe we can start at 9 and 

add it to the agenda for the day? 

  MS. ROSE:  I'm sorry?  Start the meeting at 9 o'clock. 

  CHAIRPERSON REID:  Yes. 

  MS. ROSE:  And start the application at what time? 

  MS. KING:  When we finish our meeting. 

  CHAIRPERSON REID:  We may not take a half an 



64 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

hour to do the meeting.  Sometimes we -- 

  MS. ROSE:  I think it's going to be a little more this 

time. 

  CHAIRPERSON REID:  Right, I'm sorry, it probably 

will take. 

  MS. KING:  What are we -- 

  MS. ROSE:  Currently, we have a 1 o'clock hearing.  

A 9:30 meeting and a 1 o'clock hearing. 

  MS. KING:  What is the agenda for the 9 o'clock 

meeting, do we know? 

  MS. ROSE:  No. 

  MS. KING:  Because our 9 o'clock meetings have 

frequently been finished at 10:30 and then we cool our heels -- 

  MS. ROSE:  Your 9:30 meeting for March 3rd will be 

made up during the month of February. 

  MS. KING:  Okay, my suggestion would be that we 

start our meeting at 9 o'clock and that at the termination of that 

meeting we hear this case. 

  MR. GILREATH:  We would accord ample time if the 

case extends over into early afternoon or we stay through the lunch, 

whatever.  We want to make sure there's adequate time. 

  CHAIRPERSON REID:  If we finish at 10:30 or so 

then that should afford us enough time to be able to -- 

  MS. KING:  When is our next -- when do we have 

George Washington case next?  George Washington Hospital case? 

  MS. ROSE:  I think it's March 2nd or 3rd. 

  MS. KING:  So there's no chance of our hearing -- of 
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our deciding that case on the third of March? 

  MS. ROSE:  I don't think so. 

  MS. KING:  As long as -- I mean I don't see anything 

coming down the pike that's going to be as troublesome as that, so I 

suggest that we do this case on the third. 

  MS. ROSE:  You have two appeals in February that 

might be on that agenda. 

  The time for the hearing would be set at 10:30. 

  MS. KING:  Well, why don't we say 10 o'clock of 

thereafter. 

  MS. ROSE:  10 o'clock. 

  CHAIRPERSON REID:  Is everyone in agreement 

with that particular time frame, the date and the time? 

  MR. HATTIS:  Are you speaking of March 3rd? 

  CHAIRPERSON REID:  March 3rd at 10 o'clock.  

That's the earliest we can get it on the calendar.  Thank you. 

  MR. NETTLER:  Till this afternoon.  Thank you. 

  CHAIRPERSON REID:  Mr. Ellis is not in here.  

Excuse me, Mr. Mendelsohn, excuse me one second.  At this time we 

would allow for the cross examination by parties -- 

  MS. KING:  Has Mr. Ellis finished his case? 

  CHAIRPERSON REID:  No, no.  That's what we're 

doing now. 

  MS. KING:  I mean has he finished his presentation? 

  CHAIRPERSON REID:  Yes, yes. 

  MS. KING:  Are you sure? 

  CHAIRPERSON REID:  I asked him. 
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  MS. KING:  Oh you did.  Okay. 

  CHAIRPERSON REID:  Mr. Ellis, you did finish your 

presentation, correct? 

  MR. ELLIS:  Yes. 

  CHAIRPERSON REID:  We now -- this is the time for 

cross examination by any party involved in the case of the Applicant. 

  MS. ROSE:  Madam Chair, let me just indicate for the 

record that we're returning to 16362. 

  CHAIRPERSON REID:  And thank you very much for 

your indulgence in allowing us to dispense with that particular matter 

prior to your finishing the case. 

  Now Mr. Mendelsohn? 

  MR. MENDELSOHN:  I have no cross examination, 

Madam Chairman. 

  CHAIRPERSON REID:  Is there anyone in opposition 

or any party, I'm sorry, in opposition to the case that has questions for 

this witness, for the Applicant?  

  MS. KING:  Or the architect. 

  CHAIRPERSON REID:  Or the architect. 

The ANC has submitted written testimony so they're not here, I don't 

think.  Is there anyone from the ANC here? 

  MS. KING:  No, Ms. Doggett left. 

  CHAIRPERSON REID:  Okay, so at this time we'll 

have government reports.  I don't think there are any. 

  No government reports.  Just one second, please, sir.  

The ANC report? 

  MS. KING:  The ANC report, the ANC filed a letter on 
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December 30th indicating that they resolved that they request the 

Board of Zoning Adjustment to deny the request for a variance  and 

instruct the Applicant to remove the illegally constructed addition and 

further that Ms. Doggett or Ms. Walmsly would be here. 

  Now Ms. Doggett's testimony we have and maybe we 

could take a moment to read it, if they haven't had a chance. 

  MR. ELLIS:  If I may, is that going to be read by just 

you all silently or is that going to be read out -- 

  CHAIRPERSON REID:  We're going to read it to 

ourselves. 

  MS. KING:  Have you seen it? 

  MR. ELLIS:  No, I haven't. 

  MS. KING:  Do we have a copy for Mr. Ellis? 

  MR. GILREATH:  Also, Ms. Doggett was here, I 

believe. 

  MS. KING:  Yes, Ros was here, but she had to leave.   

  MR. ELLIS:  She had an 11 o'clock meeting she had 

to go to.   

  MS. KING:  Here, you can have mine. 

  MS. BAILEY:  Mr. Ellis, there's also another letter 

from the ANC.  Did you check the file to review that one as well?  

There were two letters from the ANC, one from Ms. Doggett and 

there's another one.  Have you seen the other one as well? 

  MR. ELLIS:  I have not. 

  MS. KING:  Five members were present and it's a 9 

member board.  There was one position vacant, so five is a quorum. 

  MR. HOOD:  The first page, Ms. King. 
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The first letter, second paragraph. 

  MS. KING:  There was a quorum. 

  CHAIRPERSON REID:  And the second paragraph, 

can you show me? 

  MR. HOOD:  It was dated December 30, 1998.  That 

would be in the second paragraph. 

  CHAIRPERSON REID:  And it was unanimous.  All 

right, go ahead, Ms. King. 

  MS. KING:  It is to be given great weight.  ANC3C.  

Just to draw my colleagues' attention to the fact that in her testimony 

she does say that Mr. Bosshard relied on the D.C. Building 

Department that told him he needed a variance and consequently he 

is not at fault. 

  MR. HOOD:  But then it also says and maybe I'm 

getting twisted and confused, the second point that she highlighted 

with a bull's eye, saying Mr. Bosshard constructed his roof addition in 

accordance with plans, yet Department of Consumer Regulatory 

Affairs informed Mr. Bosshard by letter dated October 12, 1996 that he 

did not construct according to plans. 

  MS. KING:  Yes.  Well, you know I think we're going 

to have to deal with this issue of equitable estoppel. 

  MR. ELLIS:  If I may, I need to point out -- if I may real 

quickly point out something to you.  When Hampton Cross stopped 

and what he's referring to in the October 16th was not this roof.  It was 

the roof that was taken down and replaced.  Things were overlapping 

here.  There are things that are overlapping here and what happens is 

because of dates and times, the government does not work 
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necessarily always on the same time that everybody else is.  This 

roof, if the roof that they had was the roof that was put up by Rosalee 

Bosshard that was removed.  If you look in any record, we've given 

the stop work order.  On the stop work order it says zoning issues.  It 

had nothing to do with -- and I know with Mr. Mendelsohn and he'll 

deal with it when he testifies, but in his statement he has in there that 

it was stopped because it was not being built according to plans.  If 

you look at it, there on the plans, and by the way, I brought -- I made a 

copy for you, but this was in your files and I don't know if somewhere 

it's been removed, but you've seen something and I will hand it up 

another copy if it's been removed.  But this was in the file submitted.  

It was not with my brief, but it was in the file from previously.  If you do 

not have this -- 

  MS. KING:  Is it in the big brown file? 

  MR. HOOD:  It wasn't in my packet. 

  MS. KING:  It wasn't in my packet, but was it in the 

file? 

  CHAIRPERSON REID:  Mr. Ellis -- 

  MR. ELLIS:  I'm just giving you a take off of what's 

that over there.  Because I remember you all said to me that you did 

not have a copy of this and this was submitted earlier on. 

  CHAIRPERSON REID:  Mr. Ellis, let me ask you a 

question so that we can all be clear. 

  There was a roof that was being erected on top of this 

building.  There was a stop work order predicated upon the fact that 

that roof was not being built according to plan. 

  MR. ELLIS:  Correct. 
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  CHAIRPERSON REID:  That roof was removed? 

  MR. ELLIS:  Correct.  By this architect on behalf of 

Philipe Bosshard.  She explained to you that when she came there 

she found a roof that was sitting up that had just a couple of two by 

fours up there holding it up and it was dangerous. 

  CHAIRPERSON REID:  That roof was removed? 

  MR. ELLIS:  That's correct. 

  CHAIRPERSON REID:  Now, we come to this new 

roof, the second roof that was erected, well, almost completed and 

there was s top work order on this roof also? 

  MR. ELLIS:  That's correct. 

  MS. KING:  That's the one on zoning. 

  MR. ELLIS:  That's the one on the zoning issue only. 

  CHAIRPERSON REID:  I am glad you clarified that 

because I wasn't clear about the two roofs and the two stop work 

orders. 

  MR. ELLIS:  The stop work orders on the other one 

had nothing to do -- that other roof -- this roof didn't have but one stop 

order. 

  CHAIRPERSON REID:  So the alleged aspect of this 

case in regard to the fact that it was not being erected according to 

plan is not correct?  Is that what you're saying? 

  MR. ELLIS:  That's correct. 

  CHAIRPERSON REID:  The other roof was the roof 

that was not being drawn, being erected according to plan and 

subsequently was removed? 

  MR. ELLIS:  That's correct.  And if you look at the 
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plans and what I will submit to you is what is here if you take a look at 

the pictures that were submitted, even to the untrained eye, you can 

look at it and see that the roof that's in the design and the roof that 

you have in the picture are one and the same. 

  CHAIRPERSON REID:  So this roof is, in fact, then 

erected, it has been erected according to plans that have been 

stamped by DCRA? 

  MR. ELLIS:  That's correct. 

  MS. KING:  And we have a copy of the plan which is 

stamped only by Gladys Hicks Zoning Review Branch, but I presume 

it's the same? 

  MR. ELLIS:  That's correct. 

  MS. KING:  Just to verify, it's dated  

11/15/95, 11/22/96, 9/17/96 and 10/7/96? 

  MS. FERNANDES:  Yes.  What happens is Zoning -- 

  MS. KING:  But I mean all those different dates are -- 

we're looking at the same plan? 

  CHAIRPERSON REID:  You need to speak into the 

name and give your name again. 

  MS. FERNANDES:  This is Vivian Fernandes.  These 

drawings are dated 11/5/95 and 1/22/96. 

  MS. KING:  Okay. 

  CHAIRPERSON REID:  And I'll ask to -- the stop work 

order that we received, I only received one of the two pages. 

  MS. KING:  You can have my other half, except I've 

doodled on it, but there's the rest of it. 

  CHAIRPERSON REID:  Okay, I think we're clear.  So 
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now we move to persons and parties in support of the application.  

Persons and parties in opposition to the application.  Thank you. 

  MR. McKINNON:  Madam Chairperson? 

  CHAIRPERSON REID:  Yes. 

  MR. McKINNON:  You had earlier asked whether -- 

  CHAIRPERSON REID:  Please give your name. 

  MR. McKINNON:  Certainly, my name is William 

McKinnon.  My address is 3311 Cathedral Avenue.  I live directly 

across the street from the house in question. 

  I am not a party to the case, but I would like to be 

entered as party to the case because I do have a question for Ms. 

Fernandes as part of the cross examination to her earlier comments.  

Is that possible? 

  CHAIRPERSON REID:  That kind of makes us have 

to go back and try to -- ask for cross examination. 

  MS. KING:  Have you been here all morning? 

  MR. McKINNON:  I have.  I've been sitting right there 

and I did raise my hand, but I didn't want to interrupt while the two of 

you were talking. 

  MS. KING:  The Mendelsohns have no -- are you 

collaborating with them?  They could have asked your question for 

you of Ms. Fernandes, but they declined to cross examine. 

  MR. McKINNON:  We're not acting in collaboration. 

  CHAIRPERSON REID:  So you're not together? 

  MR. McKINNON:  We know each other, but we're in 

opposition separately. 

  MR. MENDELSOHN:  We're independent parties. 
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  CHAIRPERSON REID:  Given the fact that we've now 

kind of gone deep into the case rather than going back and to grant 

party status, could we ask you to have the Mendelsohn's ask your 

question. 

  MR. McKINNON:  Certainly. 

  CHAIRPERSON REID:  On your behalf. 

  MR. McKINNON:  Absolutely. 

  CHAIRPERSON REID:  Since they already have 

party status and we can concede? 

  MR. McKINNON:  Absolutely. 

  MR. HOOD:  Madam Chair, could he just ask the 

question -- not ask the Applicant, but state the question to us and if we 

decide that we want to ask Mr. Ellis when he come back, do it in that 

manner as opposed to -- they're not collaborating. 

  MS. KING:  What's your question? 

  MR. McKINNON:  The question has to do with the 

application for permit which was filed in 1996.  We have it, I think it 

was September 16th of 1996.  On the permit you will note that it -- 

there is a permit for a new roof.  And my question for Ms. Fernandes 

is does the new roof entitle them to tear down an existing structure 

and put up anew structure or is it simply to reroof the existing 

structure?  My suspicion is that in submission of the plans -- 

  MS. KING:  Excuse me, what is your name? 

  MR. McKINNON:  William McKinnon. 

  MS. KING:  Mr. McKinnon, the building permit was 

issued on the basis of plans, it was stamped. 

  MR. McKINNON:  Correct, but the house looks 
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substantially similar to that when those plans were put in front of the 

Commission, so my suspicion is that they did not realize that new 

construction was going to take place on that third floor and issued a 

permit for a new roof which is simply,it's reroofing an existing structure 

and did not realize that a structure was being torn down and 

reconstructed because it does not mention anywhere on the permit 

new construction. 

   MS. KING:  Okay, I see.  We'll ask the question when 

they come back. 

  MR. McKINNON:  Thank you. 

  CHAIRPERSON REID:  Give your name for the 

record. 

  MR. MENDELSOHN:  My name is Allan Mendelsohn.  

I'm the adjacent landowner at 3310 Cathedral Avenue. 

  MS. KING:  Mr. Mendelsohn, why don't you sit down 

so you can speak into the microphone.  We can see you. 

  MR. MENDELSOHN:  Thank you very much.  It's 

easier for me to do it this way. 

  To my right is my wife, Rona Mendelsohn, also of 

3310 Cathedral.  We've been living in the house for 31 years.  We've 

observed this process since 1990.  The same wife has lived there 

since 1990.  She moved out in approximately 1994 or 1995 and the 

building has been vacant since that time.  

  CHAIRPERSON REID:  Mr. Mendelsohn, may I ask 

you a question before you proceed?   

  MR. MENDELSOHN:  You can ask me a question at 

any time. 
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  CHAIRPERSON REID:  You were trying to say 

something earlier on when the other case was up and -- 

  MR. MENDELSOHN:  That's exactly what I was going 

to get to next.  Thank you very much. 

  We have here another neighbor, a neighbor who has 

also lived in the area for approximately 15 years.  His name is Charles 

Betts and he wanted to make a statement to you before.  He had to go 

to work at 11 o'clock.  He has a job.  He took off this morning to come 

here, but he could not take off beyond 11 o'clock.  He wrote a 

statement on my envelope and I would very much appreciate if you 

would let me read the statement that he has written into the record. 

  CHAIRPERSON REID:  All right. 

  MR. MENDELSOHN:  Thank you.  "In the past 10 

years, as a neighbor of this property, we have seen a situation where 

the owner has allowed this building to fall into disrepair.  He has 

repeatedly ignored and violated city ordinances and directions.  

Because of this he should not be allowed any variances from zoning 

rules.  As a neighbor we are very concerned about the possible use of 

the premises as a rooming house.  Charles Betts, 2909 34th Street, 

N.W. 

  MS. KING:  Thank you. 

  MR. MENDELSOHN:  I filed -- my wife and I filed a 

brief in this case just yesterday with the Commission, with the Board 

of Zoning Adjustment and I think that if you will take the time to read 

this brief, you will get the chronology, the exact chronology of 

everything that happened and when it happened. 

  It is true that there was construction on the roof in 
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1990.  And I have attached as Exhibit 6 to the brief that we submitted 

yesterday pictures of the difference between the roof that was built in 

1990 and the roof was Ms. Fernandes built in 1996.  If you have a 

copy of my brief you will be able to easily turn to Exhibit 6 and see the 

differences.   

  I did fax a copy of this brief yesterday to Mr. Ellis.  As 

you will see as you have a chance to read this brief, it has copious 

references to the statement, to the position of the Advisory 

Neighborhood Commission.  I would have thought that Mr. Ellis would 

have read the brief and known about the position of the ANC, but in 

any event, yes, I believe that is the brief. 

  MR. ELLIS:  I got a copy of the brief.  I'm not 

contesting that.  What I'm saying -- when he sent it to me by fax, it 

was -- some of the exhibits did not come through so that I could read, 

so I have read the whole brief.  I do understand.  I just got up to look 

at his exhibits so that they -- a few of them did not come out and one 

was this picture. 

  MS. KING:  Paul, do we have the original pictures?  I 

have the file, but if it came in yesterday. 

  CHAIRPERSON REID:  Mr. Ellis -- didn't Mr. Ellis just 

submit some pictures for the record? 

  MR. ELLIS:  I'm sorry? 

  CHAIRPERSON REID:  Didn't you submit pictures for 

the record this morning? 

  MR. ELLIS:  Yes, I did. 

  MS. KING:  Where are the photographs that came in 

today?  You've got the originals.  Oh, these are the ones.  No, these 
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ones that were part of the brief that he's talking about. 

  MR. MENDELSOHN:  I do not have the originals of 

these pictures. 

  MS. KING:  We don't either. 

  MR. MENDELSOHN:  I think that you'll find that the 

quality is quite good in the pictures that we submitted. 

  MS. KING:  Would you make your point and then 

maybe you can explain? 

  MR. MENDELSOHN:  Yes. 

  MS. KING:  We've got the exhibit in front of us. 

  MR. MENDELSOHN:  As you will notice on the earlier 

construction, the pre-1996 construction, there is a large rectangular 

dormer that was built in the front and you will see the rectangular 

dormer that was built in the rear.   

  CHAIRPERSON REID:  Okay, what page? 

  MS. KING:  Second page of the photograph. 

  CHAIRPERSON REID:  Where it says  

"pre-September/October 1996"? 

  MS. KING:  Here's the original, oh great.  Is it? 

  MR. MENDELSOHN:  You will see in the succeeding 

two photographs how the front was changed from a dormer 

construction to a gabled construction. 

  MS. KING:  In other words, instead of being square, 

it's peaked? 

  MR. MENDELSOHN:  Right. 

  MS. KING:  Triangular. 

  MR. MENDELSOHN:  And you will also see from the 
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rear views which is the fourth page of pictures that the rear 

construction is quite similar to the rear construction of pre-1996. 

  The point I want to make here is very simple.  On 

January 11, 1993, Mr. Joseph Bottner informed the then occupant, 

Ms. Bosshard, that the construction on the roof was illegal because it 

violated the 8 foot side yard requirement.  That letter is in our brief 

attached as Exhibit 1.  And it says a stop work order was issued due 

to zoning violations with respect to the 8 foot side yard requirement. If 

you should decide to submit revised plans, they should clearly show 

the original condition of the house before construction started under 

building permit 346238. 

  CHAIRPERSON REID:  Mr. Mendelsohn? 

  MR. MENDELSOHN:  Yes ma'am. 

  CHAIRPERSON REID:  Is that the stop work order 

said that it was stopped due to zoning?  

  MR. MENDELSOHN:  Zoning violations. 

  CHAIRPERSON REID:  That would be on the stop 

work order? 

  MR. MENDELSOHN:  That was a stop work order in 

1990. 

  CHAIRPERSON REID:  That was in 1990. 

  MR. MENDELSOHN:  1990. 

  MS. KING:  Mr. Mendelsohn, are you an attorney? 

  MR. MENDELSOHN:  Yes, I am, ma'am.  But I'm not 

an attorney with a great deal of experience before this Board. 

  MS. KING:  I understand that, but you are familiar with 

the concept of equitable estoppel, I presume? 
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  MR. MENDELSOHN:  Yes, and I will get to that point 

if you will permit me to -- 

  MS. KING:  Because I mean whatever happened in 

1990, it appears from the exhibits that are before that recently the 

Department of Consumer and Regulatory affairs perhaps ignoring its 

previous stop work orders, its previous instructions to the Applicant 

and so forth, did give a building permit based on Ms. Fernandes' 

plans. 

  MR. MENDELSOHN:  I will answer that question. 

  MS. KING:  And the issue here is that those plans 

have been followed and then at some point after the permits were 

issued, and after a significant amount of work had been done, a stop 

work order was given on the basis of the fact that they -- oops, we 

made a mistake.  

  I wish you could address that issue because I mean 

clearly Mr. Bosshard has been a lousy neighbor, and clearly what the 

neighborhood wishes is to have the house fixed up, used, that it not 

be an eyesore and so forth.  But I think we really can't go -- shouldn't 

go back to the year dot.  I think that we need to at least first to deal 

with this issue of equitable estoppel because the government did 

approve some plans which have been carried out according to those 

plans. 

  So what I'd like you to do -- 

  MR. MENDELSOHN:  Mr. McKinnon, did you want to 

make a statement? 

  MR. McKINNON:  Certainly.  This is Will McKinnon, 

speaking again.  My earlier question was exactly to that point, the 
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issue of equitable estoppel.  I am not confident that in issuing the 

plans or approving the plans that were submitted over there, the 

Department of Consumer and Regulatory Affairs Building and Land 

Regulation Administration was aware that new construction would 

take place on the back of the house.  Specifically, what they 

authorized is new plumbing, upgrade electric, new roof.  But it doesn't 

mention anything about construction of a new structure back there.  It 

just says a new roof which is shingles. 

  MR. MENDELSOHN:  It doesn't say anything about 

gables and it doesn't say anything about dormers. 

  MR. McKINNON:  So they may have been unclear 

about what they were approving. 

  MR. MENDELSOHN:  Let me make the point in 

answer to you, Ms. King.  I was going to wait because I wanted to 

prove the history of how both Mr. Bosshard and Ms. Fernandes knew 

from Day 1 that the construction they were contemplating required a 

variance from the 8 foot side yard requirement. 

  Instead of obtaining that variance, which they should 

have done, they went forward with the construction that they did.  As 

recently as September 10, 1996 before that construction began, Ms. 

King, I sent Ms. Fernandes a fax.  In that fax, I reminded her about the 

8 foot side yard requirement.  I had frequently been in touch with Mr. 

Bosshard about the 8 foot side yard requirement.  On the very day 

that Ms. Fernandes first came into this hearing in June of 1995 before 

the Board for the condemnation of insanitary buildings, my wife and I 

had a discussion with Ms. Fernandes at that hearing about the 8 foot 

side requirement and she knew about it and nevertheless, 
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nevertheless, they went forward with the construction and I'll go to this 

chart over here. 

  CHAIRPERSON REID:  And that microphone. 

  MR. MENDELSOHN:  And that microphone.  Is this 

one? 

  CHAIRPERSON REID:  I don't know. 

  MR. MENDELSOHN:  I have a very loud voice so you 

can often hear without the microphone.  They went forward with this 

construction and they built these gables instead of the rectangular 

construction which you saw in our Exhibit 6.  They took off the 

rectangular construction and they built the gables. 

  Ms. Fernandes and I, before the construction began, 

had a discussion about whether or not the gables would violate the 8 

foot side yard requirement and she said it wouldn't.  I thought it would, 

but she nevertheless went forward to put it up without seeking a 

variance or any determination from the Zoning Administrator's office 

that it was legal.  

  But quite apart from the question of whether or not 

gables should be treated differently from dormers, I think they should 

not, quite apart from that question there was never any doubt from 

1990 forward but that the construction in the rear, these two bedrooms 

and the den, the dormer is required to put up the two bedrooms and 

the den, required a variance.  They did not seek that variance before 

they went forward with the construction.  They completed the 

construction and so far as we are concerned this is the kind of self-

inflicted hardship that the Board of Zoning Adjustment ought not 

permit because they knew what they were doing when they went in 
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there.  My wife and I have been extremely cautious and careful and 

persistent, perhaps too persistent about letting them know that we did 

not want major construction up here because we are terribly afraid of 

a rooming house.  In the record you will find that Mr. Bosshard's 

former wife tried to establish a Christian Action Faith Ministries.  The 

reason she did that was so as to fall within the exception that permits 

15 people to occupy this house.  They are building four bedrooms, 

plus a full bath up here.  It is 56.4 percent more than the allowable lot 

occupancy. 

  MS. KING:  But I think Mr. Craig Ellis is correct when 

he said that the lot occupancy is the footprint. 

  MR. MENDELSOHN:  Ms. King, I have been told that 

by the Zoning Board, by the DCRA and it may be true, but I have 

looked through the cases to find out whether a Court of Appeals has 

ever affirmed that and I am not sure they have.  I am not sure that 

they have either affirmed that, nor am I sure that they have affirmed 

that gables are different than dormers.  So I raise those points only 

because I think they are points of issue and ought to be raised.  But I 

don't think this Board has to reach those issues.  Those issues are 

cited down below. 

  If you find that they knew at the very least that the 

rear construction required a BZA approval, a variance, then your case 

is completed because any expensive they went into building that 

thereafter is self-inflicted hardship and not ought be a basis for the 

invocation of equitable estoppel or the Saah case. 25 

26 

27 

  CHAIRPERSON REID:  Before you continue, Mr. 

Mendelsohn, let me ask you -- 
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  MR. MENDELSOHN:  Thank you for permitting me to 

stand up. 

  CHAIRPERSON REID:  If, in fact, the architect 

received the approval and the stamp permits from DCRA to proceed 

without the variance, then are you saying that they should have 

accepted what you told them to be gospel, although the city was 

saying something different? 

  MR. MENDELSOHN:  The city in every letter that it 

wrote stated that at the very least, the mere construction violated the 

side yard requirement. 

  But let me give you a second answer to your question 

because I thought of that question and I think it's a very good 

question.  There is a very good doctrine in the law that if you come 

into equity as they are when they invoke the doctrine of equitable 

estoppel, you have to come in with clean hands.  You cannot ask for 

equitable relief from a court or a board or a commission unless you 

yourself have clean hands.  If they had any reason to suspect that the 

rear dormers violated the 8 foot side yard requirement and they sure 

did because every government body told them that it did, they should 

have gone in and gotten a BZA variance. 

  CHAIRPERSON REID:  But how, how were they 

notified?  Do you have any -- 

  MS. KING:  Are there some documents? 

  CHAIRPERSON REID:  Any documentation that 

would convince us that they were given this information regarding the 

need for a variance other than the stamped permitting -- the stamped 

plans which permitted them to actually erect that dormer? 
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  MR. MENDELSOHN:  Bear with me for a moment, I 

have two -- 

  MS. KING:  Okay, January 11th from Joseph Bottner. 

  MR. MENDELSOHN:  I'm looking at something later 

than that.  I'm looking at a letter that I sent to Ms. Fernandes that is 

attached as Exhibit 4 to our brief.  And that is dated June 29, 1995. 

  To be sure, that was before this construction went up, 

but I refer you to the third paragraph of that letter -- 

  CHAIRPERSON REID:  Wait a minute.  In Exhibit 4, I 

don't show a letter in mine. 

  I only have some pictures in Exhibit 4.  Oh you mean 

the brief, the other brief, the one you gave us today or yesterday. 

  MR. MENDELSOHN:  Yes.   

  CHAIRPERSON REID:  Or yesterday. 

  MR. MENDELSOHN:  Paragraph 3.  I understand 

from your representations to the Board and to my wife and to me 

personally when we spoke before the hearing that you do not plan to -

- 

  MS. KING:  What hearing was this? 

  MR. MENDELSOHN:  That was the hearing before 

the BCIB, the Board for the Correction of Insanitary Buildings. 

  MS. KING:  Okay. 

  MR. MENDELSOHN:  We have been before the BCIB 

three times, twice with Ms. Fernandes because the property has 

continually deteriorated.  We have asked her to clean it up on behalf 

of the owner.  She did not clean it up. We therefore had to invoke the 

procedures of the BCIB and go before the Board twice in order to get 
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the property cleaned up. 

  CHAIRPERSON REID:  Okay, now Mr. Mendelsohn, 

what you are supposed to be showing us is how the Applicant was 

notified by some government entity that they needed to get zoning 

relief prior to the erection of the -- 

  MR. HOOD:  Madam Chair, I just have a question. 

  CHAIRPERSON REID:  Can I ask my question first? 

  MR. HOOD:  Yes, but I have a question to your 

question before you ask this question.  I just have -- I understand -- 

maybe I do need to let him answer the question first because I have a 

question to your question. 

  CHAIRPERSON REID:  Okay. 

  MR. HOOD:  So how would you like me to handle 

that, let him answer? 

  CHAIRPERSON REID:  Well, you make that decision. 

  MR. HOOD:  You're asking him, I believe your 

question to Mr. Mendelsohn is did a government entity notify them and 

let them know that they needed zoning relief. 

  CHAIRPERSON REID:  Right. 

  MS. KING:  January 11, 1993. 

  MR. MENDELSOHN:  The Chairperson is asking 

about this most recent construction, did the government entity ever 

ask, ever state anything with regard to that.  I think the answer to that, 

I think the answer to that is I have nothing in the record that shows 

that it did, but we certainly did, ma'am.  We certainly pointed that out. 

  CHAIRPERSON REID:  Okay, but my question, see, 

if in fact, the DCRA is telling them well go ahead, you have our 
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permission to erect this room up on this particular building and stamps 

their permit and the neighbors are saying well, actually you need 

zoning relief, then who are they -- why would they not receive, based 

upon what the government tells them as opposed to what the 

neighbors are saying to them, the government being the entity that 

would actually have the last say. 

  MR. MENDELSOHN:  I think your question is a 

perceptive question.  My only answer to your question is the rear 

construction on the house is fairly identical to what it was in the first 

construction. 

  MS. KING:  Okay. 

  MR. MENDELSOHN:  And there you have the letter of 

January 11, 1993 and the letter of February 16, 1994. Both of those 

letters pointed out that the construction was illegal as it applied both to 

the rear and to the front. 

  MS. KING:  This is Exhibit 1 of the new brief that we 

received today.  It's a letter signed by Joe Bottner and James Shelton.  

The second paragraph says the stop work order -- apparently which 

was issued in 1993 -- was placed on the job site by the Building 

Inspection Division due to construction being done contrary to 

approved plans and also due to zoning violations with respect to the 8 

foot side yard requirement in the R-1B residential zone and then cites 

the plan used for obtaining permits were misleading as well as 

incomplete. 

  So that clarifies whose -- but nevertheless -- 

  CHAIRPERSON REID:  It doesn't to me because -- 

  MS. KING:  Mr. Bosshard's wife in 1993 was informed 
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then about the 8 foot side yard requirement. 

  CHAIRPERSON REID:  Ms. King, I understand that, 

but my question is this roof was torn down. 

  MS. KING:  And replaced by a -- 

  CHAIRPERSON REID:  So you're saying Mr. 

Mendelsohn, you're contending that predicated upon the fact that the 

first wife -- 

  MS. KING:  Second wife. 

  CHAIRPERSON REID:  Second wife was aware of 

the fact that there was a zoning violation of the first roof, then the -- 

who did the second roof, the husband or the third or fourth wife? 

  MR. MENDELSOHN:  No, it's the husband. 

  CHAIRPERSON REID:  So the husband should have 

known that the second roof that was being erected was also, would 

possibly be in violation, even though  there was no letter from DCRA 

or any other government entity with respect to the second roof being 

in violation -- 

  MR. MENDELSOHN:  There are two answers to your 

question.  First, there is no doubt in my mind that notification to the 

wife is notification to the husband and the husband knew or should 

have known that the first roof, back and front, violated the zoning 

regulations. 

  CHAIRPERSON REID:  Obviously, because it had to 

be torn down. 

  MR. MENDELSOHN:  Right.  Since the second 

construction in the rear was almost identical to the first construction in 

the rear, there is likewise no doubt in my mind that Mr. Bosshard and 
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Ms. Fernandes both knew, understood and fully appreciated that what 

they were doing violated the 8 foot side yard requirement, but they 

nevertheless moved forward to do it with all deliberate speed in order, 

I believe and the neighbors believe, to come in and argue equitable 

estoppel. 

  CHAIRPERSON REID:  Hold on one second.  Mr. 

Hood, would you like to -- 

  MR. HOOD:  I was just going to piggyback.  One thing 

Mr. Ellis brought up in his testimony, obviously it's a big problem and it 

started with the zoning being R-1 and also to move even further, we 

started off in error, so the error is going to continue to increase and my 

question is where do we draw the line?  Where do we stop it?  To 

keep letting it go on and on.  We have a problem here.  Next week it 

will be something different.  But as far as notification and good 

conscience now, I know the law probably won't uphold anywhere, but 

as far as law is concerned, as far as a good faith effort, this letter, 

1993, what I was going to build, anything or do anything extra, 

explains to me if I was coming down on an architect I would say well, 

wait a minute and I know they've got the stamp of approval.  It's like 

you go to DCRA, yes, we have flaws in our government, but the point 

is do we keep letting it go on or do we stop it here or is this the body to 

stop it as far as this flaw.   

  I don't even know if I'm confusing you because this is 

a confusing case.  

  CHAIRPERSON REID:  Okay, Mr. Hood, it also says 

in this 9/3 letter that the plans used for obtaining building permit were 

misleading as well as incomplete.  Those plans were the plans that 
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were germane to that first roof. 

  MR. HOOD:  I understand that. 

  CHAIRPERSON REID:  Those plans and those  

-- that is the one that was torn now.  Do we have something from the 

D.C. government that stipulates that the second roof likewise was -- 

that there was some problem with obtaining the permit and that there 

was misleading -- 

  MR. HOOD:  I understand where you're going with 

that, Madam Chair, but a good faith effort, you know that you had a 

problem with it previously, if you're not trying to circumvent anything 

and I'm not making any accusations, I'm just trying to get to the bottom 

of it and try to find an easy where we can get equilibrium and a 

compromise.  Obviously, this thing is really out of hand. 

  MS. KING:  There is -- 

  MR. HOOD:  If I can --  

  CHAIRPERSON REID:  Yes -- 

  MR. HOOD:  Obviously, the situation here is out of 

hand and what I'm trying to find out is they knew as a good 

conscience effort that's being the Applicant or whatever, they knew 

there were some concerns, some zoning concerns with this 

establishment. 

  CHAIRPERSON REID:  Ms. King? 

  MR. MENDELSOHN:  May I add to that point? I tried 

to read a paragraph from my letter to Ms. Fernandes of June 29, 

1995.  I think it's extremely important that you take a look at that.  It's 

attached as Exhibit 4, because that letter was written just before these 

plans were made or as of the time that these plans were made. 
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  CHAIRPERSON REID:  The second plans. 

  MR. MENDELSOHN:  The second plans, thank you.  

That's attached as Exhibit 4 to my brief of yesterday. 

  And I want to just take one minute to read the third 

paragraph.  We had been at the BCIB the previous day and we had 

talked about this, my wife, Ms. Fernandes and I.  And I said in this 

third paragraph, "I understand from your representations to the Board 

and to my wife and to me personally when we spoke before the 

hearing that you do not plan to make any addition to the third floor and 

that you are intending to restore the roof and leave it as it was before 

the illegal construction began.  I appreciate that you intend to proceed 

in this manner especially because, as you know, any construction on 

the 3312 roof" -- and I want to emphasize -- "any construction on the 

3312 roof which is within 8 feet of my house would require a zoning 

variance before the BZA." 

  Now no one could have been put on more firm notice 

of what they should have done than the owner, Mr. Bosshard, and his 

agent, Ms. Fernandes in this case, yet they went forward.  They 

completed the construction.  It may well be, as Mr. McKinnon points 

out that the Zoning Administration did not appreciate that they were 

continuing to build this dormer in the rear.  It just may well be that 

there was a mistake, but once they found out that there was a mistake 

and you really can't tell from these plans what they're doing up here, 

once they found there was a mistake, Mr. Hampton Cross in his letter, 

and I want to correct the record.  In his letter that's attached to my -- 

  MS. KING:  October 24, 1996. 

  MR. MENDELSOHN:  October 24, 1996, attached 
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Exhibit 8, Mr. Hampton Cross wrote this letter not referring to previous 

plans, but referring to these plans, i.e., the new plans and he said at 

the bottom of the third paragraph, "At the request of Mr. Hubert 

Johnson," Mr. Hubert Johnson is the Chairman of the Board for the 

Correction of Insanitary Buildings  

-- 

  MS. KING:  For the Condemnation of Insanity 

Buildings, but that's okay. 

  MR. MENDELSOHN:  For the Condemnation of 

Insanity Buildings and he's the one to whom we always went to have 

the place cleaned up and he was very diligent in this and he said "at 

the request of Mr. Hubert Johnson, construction inspectors in the 

Department of Building and Land Regulation Administration closely 

monitored the work in progress."  On October 10, 1996, the 

construction inspector issued a stop work order, "because the work in 

progress was not according to the building plans."  That is not Alan 

Mendelsohn speaking.  That is  Mr. Hampton Cross speaking and he 

is not referring to prior plans.  He is referring to these plans that are up 

here before you right now. 

  Now I cannot tell you why they are not according to 

the building plans, but I can tell you that Mr. Hampton Cross and his 

building inspectors so found the issue to stop work order and instead 

of abiding of that stop work order and immediately coming into the 

BZA, they quickly rushed through construction to make it as finished 

as it is.  And if you look at the building today and the pictures that we 

have or the pictures that Mr. Ellis has submitted, that building is truly 

almost completed.  But it was completed despite the fact that they 
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knew that they should have gotten BZA, a BZA variance. 

  Now let me say a word about this business of a 

rooming house.  There is ample evidence in the record to show that 

Mr. Bosshard's second wife, Ms. Rosalee Picaro Bosshard, not only 

rented the house out, but tried to establish a religious community and 

stated to my wife and to me directly that she wanted to make this 

place into a place where they could rent rooms in order to enhance 

the sale price. 

  MR. ELLIS:  I would object as to this whole line, 

because it has no bearing on -- 

  MR. MENDELSOHN:  I'll get to the bearing. 

  MR. ELLIS:  If the zoning regulations would allow and 

I'm not saying -- my client does not intend and I've said that before, to 

put a rooming house.  But it has no bearing.  If a rooming house is 

allowed in an R-1 under any circumstances it should be allowed and 

he should not be allowed to protest it simply because he doesn't want 

that in his neighborhood. 

  MS. KING:  But is a rooming house allowed as a 

matter of right?  Is it? 

  MR. ELLIS:  To be honest with you I will accept his 

representation on that but we haven't looked it up because that's not 

something that my client plans to do, but I'm saying if it is or if it isn't 

allowed, you cannot get a certificate of occupancy to put something in 

the property that's not permitted.  So for someone to come in here and 

say to the Board we don't want you to grant them the right to do this 

because they will then put something in there. If the zoning regs will 

allow it, they will allow it.  If the zoning regs don't allow it, then they 
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don't allow it. 

  CHAIRPERSON REID:  Okay, objection sustained.  

Let's proceed. 

  MR. MENDELSOHN:  I'm sorry that the objection was 

sustained because I haven't had a chance to argue against the 

objection, because in fact, in fact, in order to get any variance, in order 

to get any variance on this house, quite apart from the equitable 

estoppel, the equitable estoppel only comes up later.  In order to get 

any variance on this house, you have to show three factors:  one, 

uniqueness.  The ANC and we all agree that this property is not 

unique.  Two, need.  Need.  In order to put up any new construction 

on this house, you have to show need because the zoning 

requirements so state.  What is their need?  They're not a family with 

five children that need an additional third floor.  They don't need a 

third floor.  There's only one reason why they need a third floor and 

that is the words of Ms. Bosshard No. 2, that they want to enlarge the 

place so it can become a rooming house and then sell it for as she 

said, top dollar.  Now we don't think that's a need.  The ANC doesn't 

think that's a need.  And I see nothing in any of the precedent of the 

BZA or the Courts of Appeals that would suggest that merely 

enlarging a house is a need. 

  CHAIRPERSON REID:  Mr. Mendelsohn, I am not 

familiar with that being one of the tests, need. 

  MR. MENDELSOHN:  Oh yes.  Let me have my brief.  

Undue hardship. 

  CHAIRPERSON REID:  Okay.  So you're interpreting 

undue hardship as meaning need? 
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  MR. MENDELSOHN:  Yes.  It says "would result in 

peculiar and exceptional practical difficulties or undue hardship upon 

the owner of the property."  That's the requirement. 

  CHAIRPERSON REID:  Well, this would be an area 

variance. 

  MS. KING:  That's an area variance. 

  CHAIRPERSON REID:  And that would be practical 

hardship.  

  MS. KING:  Practical difficulties. 

  CHAIRPERSON REID:  That's right, practical 

difficulties. 

  MR. MENDELSOHN:  What is the practical difficulty?  

There is no practical difficulty. 

  CHAIRPERSON REID:  Well, that's what you have to 

argue.  The lack of the practical difficulty. 

  MR. MENDELSOHN:  Okay.  The ANC has 

concluded that there is no practical difficulty.  We see no practical 

difficulty.  But I want to emphasize a point that I think is important. 

  Mr. Ellis has represented before the Board that his 

client's intention is not to make this into a rooming house.  And I 

believe Mr. Ellis.  I think Mr. Ellis is absolutely an honest person.  He's 

not going to make a representation that his client will not stand up to.  

But Mr. Bosshard, the owner of the house is not going to be there for -

- at all.  He has shown no evidence of returning to the house.  Once 

they complete this construction, Ms. Fernandes knows that that house 

will go on sale and then the next person who occupies it will use it to 

rent out to six roomers because that is the law in the District of 
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Columbia, you can rent out to six roomers -- 

  CHAIRPERSON REID:  Four, I believe. 

  MR. MENDELSOHN:  Unrelated. 

  CHAIRPERSON REID:  Four, I believe. 

  MR. MENDELSOHN:  Pardon me? 

  CHAIRPERSON REID:  Four, I believe is -- 

  MS. KING:  Have they changed the law? 

  MR. MENDELSOHN:  It's absolutely six.  I cited that 

on footnote 1 of our brief that we submitted yesterday. 

  CHAIRPERSON REID:  Okay, but Mr. Mendelsohn, 

can we move on because that's basically speculative, isn't it? 

  MR. MENDELSOHN:  Well, it's not speculative, 

Madam Chairperson, because I offered to have a covenant that ran 

with the land that would prevent him from using the house to rent it out 

to nonrelated roomers because that's what we're concerned about. 

  CHAIRPERSON REID:  And? 

  MR. MENDELSOHN:  And I went through the effort of 

paying a lawyer $800 to do this and the lawyer prepared it and I gave 

it to Mr. Bosshard because Mr. Bosshard had indicated to me that he 

might be willing to sign it, so I went through the effort of preparing it 

and I gave it to him.  It's all in our first submission.  And he refused to 

sign it.  First, he said will you sign it?  And then I said yes, I will sign it, 

if you sign it and then he came back and said no, I will not sign it 

because that is the kind of covenant that I want and that the neighbors 

want.  It binds him, it binds the land so that the land in the future will 

not be able to be used in what I consider to be a rooming house. 

  MS. KING:  That's not the issue of this case, Madam 
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Chair, and I think that you were right in sustaining Mr. Ellis' objection 

to the issue of the rooming house being germane to this case. 

  CHAIRPERSON REID:  Okay. 

  MR. HOOD:  Madam Chair, we need to move 

forward. 

  CHAIRPERSON REID:  Yes. 

  MR. MENDELSOHN:  Coming back to the three 

elements of uniqueness, exceptional hardship or practical difficulties 

and then the other one is detrimental impact.  The ANC, more or less, 

concluded that there was detrimental impact in the neighborhood.  I 

think their statement should be entitled considerable weight.  We feel 

that these gables, these gables not only violate the 8 foot side yard 

requirement, but they are larger, larger than any of the original gables 

that were put onto the houses by Samuel Wardman in 1922 when he 

built these buildings. 

  There is no Wardman built structure in our whole 

neighborhood and I have pictures from the whole area, if you want to 

see those, that contain gables on the front of the house built following 

the original construction.  Yes, Mr. Wardman built gables on the first 

and third house and built a very small gable on the second house.  If 

you want me to I will give one picture that demonstrates -- 

  MS. KING:  Mr. Mendelsohn, what is on the third floor 

of all the other Wardman houses in that row of houses? 

  MR. MENDELSOHN:  For many years our third floor 

was just a storage area, but then what we did is we changed it into -- 

we didn't remodel it.  We didn't make any outside construction, no 

changes.  We used exactly the same construction that was outside 



97 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

and we did the inside over and we made it into a single bedroom 

without a bathroom.  And we use -- guests use that.  In the other 

house at 3308, it is -- used to be a newspaper correspondent, and the 

newspaper correspondent used it as his office, again, without any 

changes to the outside. 

  MR. McKINNON:  This is Will McKinnon speaking.  I 

have a similar style house.  I use it as an office.  It's a one room office 

and we didn't make any changes in the structure of the house in order 

to convert it. 

  MS. KING:  What kind of roof do you have? 

  MR. McKINNON:  We have a shingle roof. 

  MS. KING:  I mean what is the confirmation, is it 

gabled, it is dormered, is it flat? 

  MR. McKINNON:  We are a corner property.  It is 

gabled on the side that faces Cathedral Avenue.  And the side that 

faces 34th Street is a dormer that conforms to the 8 foot side yard 

requirements.  It's essentially a one window square dormer. 

  But it is the original construction by Mr. Wardman in 

1925 when our house was built. 

  MS. KING:  Okay. 

  MR. MENDELSOHN:  I do have a picture of the 3306 

house that I would like to show to you, but it doesn't seem to be 

around anywhere.  It's in my brown envelope.  Here it is.  I also have 

two copies of this, so I can give them both to the Board. 

  Here's the remaining part of the block.  3300, 3304 

and 3308 and you will see the way 3304 is.    (Pause.) 

  You can get a very good picture of how 3304 looks 



98 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

with a small dormer and they use that third floor also as a single 

bedroom.  I think they have their 14-year-old daughter living up there. 

  CHAIRPERSON REID:  Use the mike. 

  MR. MENDELSOHN:  I think they have their 14-year-

old daughter living up there.  In the instant case, they built the gables 

and the dormer in the rear in order, as I said before, to put up four 

bedrooms, four new bedrooms, in addition to there three that are in 

the building, plus a full bath. 

  Now I think that I have concluded.  I don't think that 

there's any more that I should mention, unless my wife wants me to 

mention something else? 

  MS. MENDELSOHN:  I think that about covers it.  I'm 

worried about -- this is Rona Mendelsohn at 3310 Cathedral Avenue.  

I was concerned specifically with any undue hardship because we 

ourselves had to apply for a variance in order to build out, which we 

did.  And we showed undue hardship in getting the variance.  I don't 

think that they've shown undue hardship in demanding a variance 

from what would be the conforming structures of all the neighborhood 

houses. 

  CHAIRPERSON REID:  Thank you.  Cross 

examination? 

CROSS EXAMINATION 

  MR. ELLIS:  Craig Ellis.  Mr. Mendelsohn, do you 

have a copy -- isn't it true that you don't have a copy of the stop work 

order that's listed in your letter dated January 24, 1996? 

  MR. MENDELSOHN:  October 24, 1996? 

  MR. ELLIS:  October 10, 1996. 
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  MR. MENDELSOHN:  October 20th, you mean the 

Hampton Cross letter? 

  MR. ELLIS:  Hampton Cross.  You do not have a copy 

of that letter? 

  MR. MENDELSOHN:  No, I never saw that because 

most of the times they required me to file a Freedom of Information 

Act request to get anything and I didn't do it regularly.  I never saw it.  I 

just trusted the Hampton Cross letter. 

  MR. ELLIS:  Did you see a stop work order posted on 

the property? 

  MR. MENDELSOHN:  I believe I did. 

  MR. ELLIS:  How many stop work orders during that 

time did you see posted on the property? 

  MR. MENDELSOHN:  I can't tell you.  I just can't tell 

you.  I saw something on the window and I didn't go back up and look 

at it. 

  MR. ELLIS:  It was orange, wasn't it? 

  MR. MENDELSOHN:  I thought it was white, but I 

could be wrong.  My wife says it was white, too. 

  MR. ELLIS:  Well, all right.  Mr. Mendelsohn -- bear 

with me just one second. 

  (Pause.) 

  Do you have any knowledge that says that the 

October 1993 Joe Bottner letter was received by Mr. Bosshard? 

  MR. MENDELSOHN:  I have no personal knowledge 

that it was received by Mr. Bosshard, but my usual law is that if 

something is received by an agent or a wife, it's received by the party 



100 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

himself.  I cannot really imagine that the wife did not give that wife to 

her husband. 

  MR. ELLIS:  Now did you also -- do you know whether 

that October 1993 letter was given to Ms. Fernandes? 

  MR. MENDELSOHN:  I gave it to Ms. Fernandes. 

  MR. ELLIS:  When did you give it to her? 

  MR. MENDELSOHN:  Before this construction went 

up. 

  MR. ELLIS:  You gave her the letter? 

  MR. MENDELSOHN:  I am absolutely positive.  Wait 

a minute, here, September 10, September 10, September 10, 1996, a 

fax to Ms. Fernandes.  I said to her "in our conversation yesterday, we 

discussed whether your proposed construction" -- 

  MR. ELLIS:  Excuse me, is that one of your exhibits? 

  MR. MENDELSOHN:  No, it is not one of my exhibits.  

I did not include this as an exhibit, but I'm more than pleased to 

introduce it into evidence. 

  MR. ELLIS:  May I see it, please? 

  MR. MENDELSOHN:  I think I would like to put it into 

evidence. 

  (Pause.) 

  MR. ELLIS:  We just want to take the time to read 

this. 

  CHAIRPERSON REID:  Okay. 

  (Pause.) 

  MR. MENDELSOHN:  May I introduce it into evidence 

as long as I'm reading from it?  I would like to introduce this 
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memorandum -- 

  COURT REPORTER:  If the mike is not on, you're not 

on the record. 

  MR. MENDELSOHN:  I would like to introduce into 

evidence this memorandum that I wrote to Ms. Fernandes on 

September 10, 1996 in which I said that you're proposed construction 

on the roof of the house at 3312 Cathedral might be in violation of the 

District zoning code as it is being built within 8 feet of my home 

without a variance being obtained. 

  CHAIRPERSON REID:  That's what you're submitting 

to us, Mr. Mendelsohn? 

  MR. MENDELSOHN:  Yes. 

  MR. ELLIS:  Isn't it true, Mr. Mendelsohn, that you 

really did not have any opposition to this addition?  The addition itself, 

you had no opposition to it except for the use of the property as a 

proposed rooming house, isn't that true? 

  MR. MENDELSOHN:  I opposed the -- I don't 

understand your question. 

  MR. ELLIS:  I'll go over it again.  Isn't it true that you 

really didn't have any opposition to the addition being made to this 

property except that it could possibly be used as a rooming house.  

Isn't that true? 

  MR. MENDELSOHN:  Well, in the sense that it 

violated two zoning requirements and required a variance in order to 

build it, I obviously oppose it, but my reason also for opposing it was 

the same as most of the other neighbors in the community, namely, 

that we did not want this to become a rooming house. 
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  MR. ELLIS:  Mr. Mendelsohn, I'll show you what is a 

letter dated September 29, 1997.  Is that your signature at the bottom? 

  MR. MENDELSOHN:  Yes, that is my signature. 

  MR. ELLIS:  And in the second paragraph doesn't it 

say that once the covenant is recorded my agreement, i.e., not to 

further contest any aspect of the portion of the construction on the rear 

of the roof that is contrary to the District's 8 foot side yard requirement 

will become effective.  In other words, once I can be assured that the 

house will not hereinafter be used as a rooming house, I will withdraw 

all of my pending objections to the construction presently in progress.   

  Is that not what you wrote? 

  MR. MENDELSOHN:  It's precisely what I wrote when 

I offered them the covenant to run with the land. 

  MR. ELLIS:  Essentially -- 

  MR. MENDELSOHN:  Let me finish.  Let me finish.   

  MR. ELLIS:  Answer the question.  Essentially, Mr. 

Mendelsohn, you at that time stated that your objections would go 

away so long as they signed a covenant saying that they would not 

use the house as a rooming house, isn't that true? Isn't that what your 

letter says? 

  MR. MENDELSOHN:  Yes. 

  MR. ELLIS:  Thank you. 

  CHAIRPERSON REID:  Any other cross 

examination?  I guess not. 

  Okay, we move now to closing remarks by the 

Applicant. 

  MS. KING:  Mr. McKinnon, have you said everything 
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you wanted to say? 

  MR. McKINNON:  I don't think that I can add any 

substantial to the argument except to say, this is Will McKinnon 

speaking, except to say that I have no seen any evidence that they 

should receive the variance.  I'm not an expert on the topic, but under 

the items that one must prove in order to receive a variance, I have 

not heard any argument along those lines.   

  The only argument that I have heard is the estoppel 

argument which I think has been very well contested by Mr. 

Mendelsohn. 

  CHAIRPERSON REID:  Okay now, let me just say.  I 

had just said to Ms. King that we will now have the closing remarks by 

the Applicant.  This particular witness had already had an opportunity 

to speak and did not, was not supposed to have closing remarks 

which is what -- which is what that amounted to. 

  MS. KING:  I beg your pardon. 

  CHAIRPERSON REID:  Closing remarks by the 

Applicant? 

  MR. ELLIS:  We want to put on -- there's been 

information that's been submitted and my architect will need to 

address a couple of issues, but we do have some issues we want to 

deal with. 

  One, we have turned back for you again the 

architectural plans which I've seen they're in your record.  You will 

note that on page A1, there is a new -- it shows new roof on there, so 

contrary to what's been alleged, when we submitted the plans it was 

clear that a new roof was going to have to be put on the property, on 
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A1 at the bottom portion, I'm sorry, at the top portion of the page you 

will see the structure, structural drawings that were there. 

  I will submit to you here -- 

  MS. KING:  It says -- you mean roof plans, structural 

notes, all concrete shall be blah, blah and all -- 

  MR. ELLIS:  I'll let my architect -- 

  MS. KING:  And headers shall bear -- 

  CHAIRPERSON REID:  Where does it say, it's 

typically new roof. 

  MS. FERNANDES:  This is Vivian Fernandes.  We 

have called 2 by 10s at 24 inches on center.  We have shown the 

framing angles.  We have shown the valleys, 2 by 10s.  You don't 

show this information if it's not going to be in your roof because the 

structural technician has to review this to allow this.  How can you not 

have a new roof if you don't have all the structural members shown, 

obviously, the intent was not only -- a new roof is not just shingles 

because it could be anything.  When you have framing, the structure 

of the building shown and called out, it's obviously that you're going to 

be doing major work to this building.   The entire second floor was 

exposed to the heavens and this is clear on these plans.   

  There is also a building section that shows a detailed 

look calling out the parts, perhaps some people who are not as used 

to reading the drawings might not see this, but it's clearly, it's not even 

inferred, it's in black and white, that a new structure was being put on 

the roof. 

  And also, let me just say that before when I was -- 

when I signed a contract with Mr. Bosshard, I was not aware of any of 
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this stuff in the past.  And when we proceeded and when Mr. 

Mendelsohn's letter regarding the 8 foot, I thought he was referring to 

single family home and obviously it did not come up in the permit -- 

  MR. MENDELSOHN:  I object.  That is a -- 

  MS. KING:  Would you clarify that last remark.  You 

thought that his fax to you of September 10, 1996 was not germane to 

this house because it wasn't -- 

  MS. FERNANDES:  I did not receive that fax.  I don't 

have that fax in my records. 

  MR. ELLIS:  That's this fax here. 

  MS. FERNANDES:  I don't have that fax.  However, I 

do have the previous letter where he did mention and no, that was not 

-- this is not a single family house.  I was -- 

  MS. KING:  I'm sorry, this is not a single family 

house? 

  MS. FERNANDES:  Right.  I mean it's not a single 

independent structure, detached. 

  Also, let me say that we would never, I don't think my 

client or I would have gone through this whole process for two feet of 

dormer.  We certainly could have done this any way.  We wouldn't 

have gone through this whole process for two feet of dormer on either 

side of four feet. 

  MR. HOOD:  Ms. Fernandes, if I can ask you a 

question.  You said that you didn't do any background, you just took 

on the job without any background investigation.  You just started at 

that point and went forward.  Do I understand you correctly? 

  MS. FERNANDES:  Yes.  I was hired to draw plans, 
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to get a permit, to renovate the house so that he could put it on the 

market to sell it because he wasn't coming back to Washington, D.C. 

  MR. HOOD:  All this stuff that went on prior, you just 

started from that point and moved forward? 

  MS. FERNANDES:  I didn't know about this. 

  CHAIRPERSON REID:  What year was it that you 

came into the employ of Mr. Bosshard? 

  MS. FERNANDES:  It was late 1995, I believe. 

  CHAIRPERSON REID:  You didn't work with Ms. 

Bosshard? 

  MS. FERNANDES:  Oh no.  I never even met here.  

She was long gone.  They've been divorced for years.  I never met 

her.  I don't know -- I didn't know anything about his marital problems.  

It wasn't important to what I was supposed to do. 

  CHAIRPERSON REID:  You were not involved with 

the first roof at all? 

  MS. FERNANDES:  No.  No.  When I was hired at the 

process, the building was in danger of being condemned because 

water was coming into the property and apparently getting into the 

neighbor's house and at the condemnation hearing I had said at that 

point I had just been retained by Mr. Bosshard.  We were going to do 

drawings for it.  As soon as we got the permit, we were going to 

proceed. 

  CHAIRPERSON REID:  I'm sorry, what was that date 

again?  Approximately, what month? 

  MR. MENDELSOHN:  June 1995. 

  MS. FERNANDES:  Something like that.  I'd have to 
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look at the contract. 

  CHAIRPERSON REID:  Okay. 

  MS. KING:  So in June 1995 when Mr. Mendelsohn 

wrote to you and said that made you aware of the 8 foot requirement 

you just simply didn't believe it, is that correct? 

  MS. FERNANDES:  First of all, I don't think we 

focused on that, and -- 

  MS. KING:  In his letter to you, the 29th of June, he 

says "I appreciate that you intend to proceed in this manner, 

especially because as you know" -- 

  MS. FERNANDES:  And I did not know -- 

  MS. KING:  "-- any construction on 3312 roof which is 

within 8 feet of my house will require a zoning variance before the 

BZA." 

  You just simply dismissed that and did nothing to 

ascertain whether his statement was correct or incorrect? 

  MS. FERNANDES:  No, because at that point there 

was a history of intense animosity, personal animosity in the sense 

that when I first went to the site to measure, I went to introduce myself 

to the Mendelsohns and was immediately dismissed, insulted. 

  MS. KING:  But you did receive this letter of June 

29th? 

  MS. FERNANDES:  That letter, I did, yes.  It's in the 

record. 

  MS. KING:  And you did no further research to see 

whether he was correct in saying that a zoning variance was required? 

  MS. FERNANDES:  We did the drawings and went 
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through the zoning process.  We've been through the permit process. 

  MR. ELLIS:  So the Board is clear, this is a file of 

faxes and memos between Mr. Mendelsohn and Ms. Fernandes on 

behalf of Mr. Bosshard.  There have been lots of letters, two folders, 

lots of letters, lots of memos, lots of allegations, lots of claims and the 

thing is at what point does a person sit down and say this one we 

need to look into, this one we don't?  The idea is typically what 

happens is as an architect, as an individual you draw up your plans 

and then when you submit them the permit office will tell you where 

you have made your mistake.  In this particular instance, they 

submitted.  Yes, nobody -- we did not deny -- the only thing we deny 

we received from Mr. Mendelsohn is this fax dated September 10, 

1996.  We've had the two folders here.  We've gone through it.  We do 

not have this fax.  What happened to it, we don't know, but we did not 

receive that one. 

  The letter that Ms. King referred to, we do have that 

letter, but the question is at what point is Ms. Fernandes supposed to 

go out and check behind everything that Mr. Mendelsohn has said?  

  The other thing that's very clear here, the 

Mendelsohns did state -- they're talking about this is not a unique 

property, but their property is directly next door.  Let me submit to you 

that like this piece of property they needed variance relief.   

  MS. KING:  Which they sought and received. 

  MR. ELLIS:  I have no problem with that.  They 

sought and they came in just like my client is doing in this particular 

situation.  They're seeking to come in and have the variance relief 

granted. 
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  What happens is they're saying that this is essentially 

going to be used as a rooming house and therefore -- 

  MS. KING:  You've already said -- 

  MR. ELLIS:  But that is the big issue here.  

Regardless of how you look at it, that's the big issue because if you 

look at what I just submitted to you, if you look at the extent, we're 

talking about dormers that are essentially two feet on one side and 

four feet on the other.  But if you look at the extent of the variance that 

they have, if you look at l-- you have lot 38 and lot 39 and you look -- 

you see the word "south", the dark line that comes from the rear of 

their building, coming down towards the bottom of the page, that is the 

variance that they have where they actually came out to the parting 

wall and came out approximately 12 feet.  

  Now if the properties are side by side, they're equally 

as unique as the other.  I mean if you want to look at it, you can't say 

one is unique and the other one isn't.  Practical difficulty, come on.  

Everything matches.  They are identical pieces of property here.  

We're not talking about anything any different.  We're talking about 

personal animosity here.  That's exactly what we're talking about. 

  MR. MENDELSOHN:  I object to that because there's 

no evidence in the record -- 

  CHAIRPERSON REID:  Mr. Mendelsohn, you cannot 

speak from the floor and we will sustain your objection. 

  MR. ELLIS:  What we are dealing with is a matter -- it 

says the city -- there was a claim made that the city said the roof 

violated the zoning ordinances and you go back to the Hampton Cross 

letter which was the October 24, 1996 letter.  I have submitted to you 
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the violation, the stop work order.  The stop work order, I've given you 

a copy before, but I think you need to see the actual one.   There is so 

much confusion in this case because even the government is 

confused because you have got a roof that was up there that had to 

be torn off and then you've got another roof that was put up. 

  The October 10th stop work order isn't October 10th, 

it's October 4th.  And if you look at it it says zoning violation.  We 

provided it to you.  We gave you the actual copy.  And if you look at it 

it says zoning violation.  That's what it is.  Zoning violation.  It is not as 

what's been alleged that in the Hampton Cross letter that it was not 

built per plans. 

  Each of you has a copy of the plans, at least the take 

out.  You can see from the plans that what we built is what is there, is 

what's on the plans.  So therefore there is nothing that shows that 

what was done was not done in accordance with the plans. 

  And also that letter was issued after the permit had 

been received.  Just -- actually, it was within 30 days of the permit -- 

yes, within 30 days of the permit having been received. 

  CHAIRPERSON REID:  Which letter? 

  MR. ELLIS:  The letter of October 24th, because the 

permit was just received on September 12th, well, 42 days.  So it was 

just 42 days afterwards.  So essentially, there are a lot of things that 

are getting compounded here and what has actually happened is you 

have individuals with complaints about what's been going on over the 

years, but in reality what's happened is the applicant is just trying to 

get this property as Ms. Fernandes said in a position where he can 

sell it and he had some plans done. 
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  Now when it goes back to the notice about what 

happened before, Rosalee Bosshard and Mr. Bosshard had 

separated.  He lived in Africa.  She was going to in the divorce buy 

him out.  They weren't working together on this.  She was supposed to 

buy him out.  She didn't buy him out and ultimately he bought her out.  

There was no communication.  They were divorcing.  He lived in 

Africa.  She lived here.  She was supposed to have the house.  She 

was setting the house up to do what she wanted to do.  But the idea 

was she was buying him out.  

  Now it ends up that she gives up on the house and 

she leaves it, leaves it in the condition.  Mr. Bosshard now buys her 

out of the house, gets the house, and there was no communication 

between her, between the two of them as to what happened before.  

There was nothing -- 

  MR. MENDELSOHN:  Madam Chairman, I object to 

this.  There is no evidence in the record to substantiate any one of 

these statements. 

  COURT REPORTER:  If you're not on the 

microphone, you're not on the record. 

  MR. MENDELSOHN:  Madam Chairman, I must 

object to this.  There is no evidence in the record to substantiate any 

one of these assertions by Mr. Ellis. 

  CHAIRPERSON REID:  Sustained. 

  MR. HOOD:  Madam Chair, can I interject.  I'd just like 

to ask Mr. Ellis, you probably mentioned this previously, how long 

have you been working for Mr. Bosshard? 

  MR. ELLIS:  Just before the last scheduled meeting 
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which would have been -- I didn't bring my retainer agreement, but it's 

like October. 

  MR. HOOD:  October of 1998? 

  MR. ELLIS:  October or November of 1998. 

  MR. HOOD:  Now when you got involved, did you do 

any background before you came on board, you did some background 

investigation yourself to find out what was going on? 

  MR. ELLIS:  I went through the records to find out 

what was going on, but you need to understand, Mr. Hood, when you 

know, when you start that there is a problem because of the 

opposition that came in that -- well, I had the benefit of being able to 

review the files and see that the letters that Mr. Mendelsohn had 

written, so you're talking about -- if you're looking at what I did in the 

beginning as an attorney beginning the case, as opposed to what Ms. 

Fernandes -- Ms. Fernandes started with a blank record.  And I started 

with a record in place -- 

  MR. HOOD:  I wasn't actually going there.  I just 

wanted that for my own information. 

  MR. ELLIS:  Yes, that's what happened.  I got in.  I 

had all of Mr. Mendelsohn's letters.  I had the various things, but that's 

how I'm able to sit here and tell you because I know it's confusing -- it 

was confusing to me in the beginning.  How many roofs are we talking 

about?  If you put a stop work order on it at this period, how was this 

permitted?  How did this go on?  If you had a stop work order, then 

how did it get permitted?  You're talking about two separate roofs and 

after you started getting through and parsing out the facts, that's how I 

was able to understand and I can understand how this particular case 
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to someone coming out of records just cold, without the benefit of 

everything I have can be confused by what's been going on.  This is a 

long torturous record.  And I firmly understand that, but however, there 

is a distinction between Rosalee Bosshard and Philipe Bosshard.  

Philipe bought Rosalee out.  One could buy the other one out. 

  MS. KING:  We've sustained -- 

  CHAIRPERSON REID:  We've already been there. 

  MR. ELLIS:  I don't remember that it was sustained, 

but -- 

  MS. KING:  There is no documentation in the record 

of the relationship between Mr. Bosshard and his various wives. 

   MR. HOOD:  Thank you.  You've answered my 

question. 

  CHAIRPERSON REID:  Mr. Ellis, can you wrap up?  I 

think that we basically have a great understanding now of the gist of 

this whole case and we have a problem with the recorder who has got 

to stop in a few minutes, as well as the fact that we have one more 

case of the morning and the afternoon starts at 1 o'clock. 

  MR. ELLIS:  Just very briefly, this matter, we request 

that the Board permit that this roof be finished in its present condition 

that it is in.  We submit to the Board that Mr. Bosshard was not aware 

and therefore of any zoning problems and therefore relied on the 

zoning approval that it received and that based on the Saah case that 

this matter be permitted to fruition and that the roof be allowed to be 

constructed as designed by Ms. Fernandes. 
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  Thank you. 

  CHAIRPERSON REID:  Mr. Ellis, I know I said rapid, 
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but we need to be sure we have on record that the gist of your making 

your case -- you did say that the property was unique? 

  MR. ELLIS:  Yes. 

  MS. KING:  In what way? 

  MR. ELLIS:  It's unique in that it is like -- it is an R-3 

property in an R-1 zone. 

  MS. KING:  And is identical to all the houses on each 

side of it? 

  MR. ELLIS:  Only in the limited number of those 

houses -- uniqueness does not have to be limited to the one.  It could 

be limited to a few within a community.  Now R-1, in an R-1 zone, the 

mere fact that you have row houses in an R-1 zone, makes those, 

however many that there are, right there, unique. 

  CHAIRPERSON REID:  Okay, now speak to practical 

difficulty here. 

  MR. ELLIS:  I'm sorry? 

  CHAIRPERSON REID:  Speak to practical difficulty. 

  MR. ELLIS:  The practical difficulty in this particular 

case is that and for your ease of usage that is on page, bear with me 

just a second here.  Could you bear with me just a second, I have my 

paper -- 

  The practical difficulty here is the mere fact that as the 

property sits, they would be in an  

R-1 zone to be able to add on to the house, would require them to do 

such large setbacks within the building itself that it poses a practical 

difficulty for them to do any construction, because essentially you 

have to come in.  You're always in 16 feet because 8 feet on each 
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side of your building ends up that you're 16 feet that you lose on your 

building to do any construction from side to side and it is a practical 

difficulty -- 

  MS. KING:  How wide is the building? 

  MS. FERNANDES:  33 feet. 

  MR. ELLIS:  So it reduces it down to 17 foot width on 

the building, so that gives us a true practical difficulty when you try to 

do any construction. 

  CHAIRPERSON REID:  Adverse impact? 

  MR. ELLIS:  The adverse impact as I stated before, it 

does not have an adverse impact on the community.  Essentially what 

is being built here is additional living space and as you can see it has 

not posed an adverse impact on the community to allow any 

enlargement to structures as the Mendelsohns house next door has 

an addition on the back and it does not adversely impact the 

community. 

  This small 6 feet, 2 feet on one side and 4 feet on the 

other side would not really adversely impact the community because, 

understand, if these properties, if you lifted them and moved them to 

an  

R-3 zone anywhere in the city, we wouldn't be in front of the Board 

right now.  There wouldn't be a case because there would not be side 

yard requirement.  But for the fact that these properties are actually 

built in an area that's R-1, that's the problem.  There's a distinction in 

these properties.  They -- you cannot treat them as a single family 

detached structure because they're not.  They were not built as them 

so it really does not really have an adverse impact on anyone to allow 
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these six foot additions. 

  CHAIRPERSON REID:  And lastly, the impact on 

zoning map of regulations, the impact on the intent of the zoning map 

of regulations. 

  MR. ELLIS:  The intent of the zoning map in the 

regulations was to make sure that properties conform to each district.  

  In this particular case, the bigger problem here is 

they're already -- these properties don't conform.   

  CHAIRPERSON REID:  They're nonconforming. 

  MR. ELLIS:  Pardon me? 

  CHAIRPERSON REID:  I said they're nonconforming. 

  MR. ELLIS:  They're nonconforming.  They're built in 

the wrong zone.  And so it would not really impact to allow them to 

have this addition on the zone plan at all.  It is because these 

properties are outside of the area they were intended to be in that we 

have this problem, but it would not, again, if you could draw and take a 

knife and cut the properties and move them over some and actually -- 

there wouldn't be a problem. It's only a problem because they're sitting 

in the wrong zone and as a result they really add no credence to say if 

someone comes in with a single family detached house and says what 

was happening over here, you should allow us over there.  These 

properties are vastly different than what is generally in the zone. 

  CHAIRPERSON REID:  All right.  And -- 

  MS. KING:  That's it. 

  CHAIRPERSON REID:  Mr. Mendelsohn, not Mr. 

Mendelsohn.  The case is finished.  Okay, Mr. Ellis, I'm sure you are 

aware that we will take this up at our next regularly scheduled 
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meeting, due to the fact that we have a party in opposition here and 

that would be on the March -- I'm sorry, February 3rd meeting of the 

Board. 

  MS. ROSE:  Do you have any additional submissions 

to come in other than a letter of authorization? 

  MR. ELLIS:  No. 

  CHAIRPERSON REID:  No, and also before we go 

any further, the question that was asked by the gentleman in the white 

shirt, I forget his name -- 

  MS. KING:  That was answered. 

  CHAIRPERSON REID:  That was answered.  The 

question -- the cross examination question that he had. 

  MS. KING:  Ms. Fernandes explained that -- 

  CHAIRPERSON REID:  Okay, I had a note and I just 

wanted to make sure that that was taken care of. 

  MR. ELLIS:  Can I ask for a clarification?  On the 

letter, I can probably get it a lot sooner -- will the Board accept a fax 

letter of authorization? 

  CHAIRPERSON REID:  Sure. 

  MR. ELLIS:  Okay.  I can get that. 

  CHAIRPERSON REID:  As long as we have it in the 

files. 

  MR. ELLIS:  Yes, okay. 

  CHAIRPERSON REID:  Mr. Mendelsohn, you can not 

speak from the floor, but I will answer anything that is a matter of 

record will be communicated or made sure that any party to the case -

- 
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  MR. ELLIS:  I will send Mr. Mendelsohn a copy.  Mo 

problem. 

  CHAIRPERSON REID:  Okay. 

  MR. HOOD:  Madam Chair, is the Board going to 

deliberate now or are they going to do it when they take the vote? 

  CHAIRPERSON REID:  Based on the facts that 

there's opposition, a party in opposition -- 

  MS. KING:  We have to have the letter of 

authorization. 

  CHAIRPERSON REID:  We have to have the letter of 

authorization and if there's a party in opposition we would have to wait 

until the February 3rd meeting in order to deliberate. 

  MR. HOOD:  Is it in our jurisdiction to ask as far as 

the plans were concerned, I know you can't go back, they've been 

approved, but to ask that those -- the building permit and the plans 

whether there was a mistake in that?  Can we kind of go back to the 

DCRA and ask for some information, I guess stating, not to say that 

they made a mistake, but they have looked at the plans, even though 

we know they have, but still establish -- I don't know whether -- it could 

have been an oversight, human error. 

  CHAIRPERSON REID:  What are you requesting? 

  MR. HOOD:  I don't know exactly how to put it. 

  MS. KING:  I think what you're asking for is testimony 

from DCRA as to what -- since they approved the plan that appeared 

to have been complied with why they have issued a stop work order.  I 

mean are they simply saying that they erred in giving approval? 

  MR. HOOD:  That's a good way of putting it, Ms. King.  



119 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

I wanted to ask them and have them come back and give us a letter 

saying they made a mistake. 

  CHAIRPERSON REID:  Can we request that, Ms. 

Rose? 

  MS. ROSE:  I would say it's irregular in an application. 

  MR. ELLIS:  It would seem to me inherent in what you 

have.  The Zoning Office sent over -- they out and they issued a stop 

work order.  What's in the record, you have on there a statement that 

says zoning issues and then what happened was the zoning office 

then required the applicant to come in and request a variance.  So 

inherently, they've in essence, inherently admitted that there was a 

mistake, that there was a need for zoning variance and they're now 

making the applicant come in and get that. 

  MS. KING:  That's true, Mr. Ellis. 

  MR. MENDELSOHN:  I'm not at all sure that -- 

  CHAIRPERSON REID:  Mr. Mendelsohn, you cannot 

speak at this time, sir. 

  MR. HOOD:  I guess what I'm trying to get at, I'm just 

trying to alleviate because it is an R-1 and like it was stated earlier, an 

R-3, 4 and 5 -- we wouldn't be here.   

  What can happen, my concern is we're opening up 

something and what can happen the Board of Zoning Adjustment will 

have plenty of cases before them, I may or may not, dealing with the 

same issues. 

  CHAIRPERSON REID:  I think that Ms. King's point is 

well taken in that obviously there -- there was an error made by DCRA 

and we were trying to ascertain earlier on how that could happen, but I 
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think that that's one of those areas where there is really no logical 

explanation and we have to just accept it like that. 

  MR. HOOD:  Right.  But I guess -- I don't want to 

prolong it.  But I guess what happens the next time, the next time may 

not come, but I'm just looking, have a little foresight.  What happens 

the next time that happens if it's an error of DCRA and I think at some 

point in time we need to stop.  And I'm not saying make this applicant 

an example. 

  CHAIRPERSON REID:  Well, I think we could ask the 

Zoning Administrator, the Acting Zoning Director to write a letter 

specifying the merits of this particular case and pointing this type of 

thing out to them and asking if they would be a little more resourceful 

and a little more exacting in their determinations to prevent this type of 

thing from happening.  That's the best we can do because now 

remember we're speaking of human beings and human error and the 

best of worlds occasionally that's going to happen. 

  MR. HOOD:  And the error, Madam Chair, and I'm 

going to -- the error started when it was put -- when those dwellings 

were put in an R-1 zone. 

  CHAIRPERSON REID:  That's -- 

  MR. HOOD:  And all it did was the error just kept 

expanding. 

  CHAIRPERSON REID:  Yes, remember the 

regulations were promulgated in 1958 and those were nonconforming 

at that time. 

  MR. HOOD:  I understand. 

  CHAIRPERSON REID:  And since then.  So that 
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within itself is problematic. 

  MR. HOOD:  Thank you. 

  MR. GILREATH:  I think there's a problem of advising 

the Zoning Administrator to say well, we ought not to let this happen 

again.  As she says, from time to time this will occur, you want to 

minimize it.  But to say it's never going to happen again -- 

  MR. HOOD:  I'm not necessarily saying that.  What 

I'm saying is the error started a while back and it's just spreading and 

increasing and increasing.  That's why there's so much going back 

and forth.  That's all I'm saying. 

  CHAIRPERSON REID:  All right.  Thank you, Mr. 

Hood. 

  MS. ROSE:  The record is closed in this application.  

The authorization letter and the proposed findings of fact, conclusions 

of law are to be submitted by Thursday, January 28th. 

  The Board will consider a decision in this case on 

February 3rd at 9:30 a.m. at the public meeting. 

  CHAIRPERSON REID:  All right, thank you.   

 (Off the record.) 

  CHAIRPERSON REID:  We will now come back to 

order.  We have one case from this morning that we will hear prior to 

the evening session.   

  Ms. Rose, will you please call the case from this 

morning, the last case. 

  MR. HART:  Application 16414 of Steven Rupp and 

Lindsey Lambert Rupp, pursuant to 11 DCMR 3108.1 for a special 

exception under Section 223 for an addition to a single family dwelling 



122 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

that will not meet the maximum allowable lot occupancy provision 

(Subsection 403.2) of the minimum side yard requirement (Subsection 

405.8) for property located in an R-3 District at premises 3337 O 

Street, N.W. (Square 1229, Lot 824). 

  Those persons planning to testify, please stand and 

raise your right hand to take an oath. 

  (Witnesses sworn.) 

  CHAIRPERSON REID:  All right, you may proceed. 

  MR. HORSEY:  Good morning, Madam Chair, good 

afternoon. 

  CHAIRPERSON REID:  Good afternoon. 

  MR. HORSEY:  And Board Members.  My name is 

Outerbridge Horsey with Horsey & Thorpe Architects.  We're here 

representing Mr. and Mrs. Rupp.  To my left is Mr. Rupp.   

  I would like to make one correction to the record.  The 

address of the Rupp's house is 3332 instead of 3337 O Street. 

  We're here before you to seek a special exception for 

a side yard.  I'll go right to drawings if I may. 

  Can you see the drawings?  The area requiring a 

special exception, this is -- it's a fully detached house with a 

nonconforming side yard on both sides.  The east side yard is 7 feet, 

thus greater than the 5 foot necessary to extend an addition in the 

back without a special exception.  The west side yard is less than 5 

feet and so in order to extend the house backwards, we need a 

special exception for that area.  And once we -- that area is also the 

area we need that puts us over the 40 percent lot coverage limit for 

the project. 
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  We have an addition of three stories, 9.5 to 10 feet in 

depth.  The largest of those two dimensions, 10 feet, still puts us 

underneath the 43 percent lot coverage approved by the ANC.  The 

reason for the variation in dimension is that when we presented to the 

Old Georgetown Board we had a 9'6" 

addition.  The Old Georgetown Board in looking at our plans asked us 

if there was a way we could retain more of the existing fabric at the 

rear of the house, namely this on the first floor which is right here, this 

portion of wall which is in between the two windows which would be 

here.  The Rupps have looked at that and agreed that that could be 

done provided they had an additional six inches.  It's a small 

dimension.  However, once we put that space back in there, it 

becomes really almost a separate room and in order to get the 

flexibility for use of that room as a separate space, rather than 

combined as we originally proposed, we need the extra six inches.  So 

when we go back to the Old Georgetown Board, we'll be presenting 

that. 

  However, as I said -- 

  MS. KING:  Excuse me, what we're looking at on the 

right -- 

  MR. HORSEY:  Existing conditions and this is -- 

  MS. KING:  And this is what you want to do. 

  MR. HORSEY:  This is the addition back here, right. 

  MS. KING:  And the Old Georgetown Board was 

concerned about what went on inside, is that correct? 

  MR. HORSEY:  Yes, which technically -- well, 

because it's now on the outside, it sort of is in their purview because 
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it's now on the outside.  See, right now it's this area of wall in between 

these two windows.  They asked us to keep that in order to retain 

more of the existing structure in our proposal. 

  MS. KING:  Oh, I see, instead of having one big -- 

  MR. HORSEY:  Right, instead of taking the portion of 

wall that should be here that's now existing here and opening this up 

into one big room, they asked us to keep that amount of wall space. 

  MS. KING:  On the interior of the house? 

  MR. HORSEY:  Correct or what is now the exterior of 

the house. 

  So -- 

  MS. KING:  What do you mean now it will be the 

exterior of the house? 

  MR. HORSEY:  No, I said it is currently in the existing 

house, it is the exterior of the house. 

  MS. KING:  I understand that. 

  MR. HORSEY:  And it will become the interior. 

  MS. KING:  Okay, all right. 

  MR. HORSEY:  They asked us to see if there was any 

-- 

  MS. KING:  If you're willing to do it, I mean it just 

seems -- 

  MR. HORSEY:  But in order to do that we need the 

extra 6 inches.  So even with the 10 foot depth, we're still at less than 

43 percent lot coverage, which is what we went to the ANC for 

originally and the side yard extension, the extension of the 

nonperforming side yard is six inches deeper.  It's a minor one, but I 
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just didn't want to not be clear and upfront about that. 

  So that's pretty much -- you can see here in these 

drawings the existing house and the proposed addition, basically 

takes the form of the existing rear profile of the house. 

  Here in the side elevation, the existing and the 

proposed, you can see the addition here. 

  MS. KING:  There's no opposition to this from the 

ANC or the community? 

  MR. HORSEY:  That's correct. 

  MS. KING:  Or CAG or anything? 

  MR. HORSEY:  No.  It was approved 6 to 1 by the 

ANC and they -- 

  MS. KING:  We don't have any record of that, do we? 

  MR. HORSEY:  I have the record right here. 

  MS. KING:  Will you give that to staff because it 

wasn't in our package. 

  CHAIRPERSON REID:  What is stated on that letter? 

  MR. HORSEY:  It says "Dear Ms. Williams"  

-- 

  CHAIRPERSON REID:  No, the date. 

  MR. HORSEY:  Oh, the date, November 12th. 

  CHAIRPERSON REID:  We should have that. 

  MS. KING:  Do we have the file?  Could we have the 

file on this, please?   

  Do we have a copy of the letter from the ANC in our 

file? 

  MR. GILREATH:  I don't have it. 
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  MS. KING:  It's not in mine either.  You need to cover 

-- since there appears to be no opposition and miraculously the ANC 

is not opposed, you need to cover the tests.  No adverse impact on 

the neighborhood. 

  CHAIRPERSON REID:  3.2 and 323 are the -- 

  MR. HORSEY:  Right. 

  MS. KING:  So if you'll just go chapter and verse 

through sections of the regulations. 

  MR. HORSEY:  Next to the area of the addition 

needing the special exception is currently a two-story garage which 

you can see -- 

  MS. KING:  It's the legal test that we want you to 

address. 

  MR. HORSEY:  I'm saying there's no adverse impact 

on light and air because it's a two story blank wall.  It's a garage now 

and nobody lives there.  I mean it's not a house. 

  MS. KING:  Okay. 

  MR. HORSEY:  So is that sufficient? 

  MS. KING:  Special exception.  And it's in harmony 

with the purpose and intent of the zoning regulations and map and it 

will continue to be a single family home, is that correct? 

  MR. HORSEY:  Correct, absolutely. 

  MR. GILREATH:  Will the materials will be compatible 

with the existing building and addition? 

  MR. HORSEY:  Yes, they will.  The materials will 

basically be in a porch-like configuration, extending the original house.  

The brick structure was here and the mid-19th century addition on the 
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front and then mid-19th century porch addition along the side and we 

are taking that type of vocabulary and extending it around the back. 

  CHAIRPERSON REID:  What's the lot occupancy 

again? 

  MR. HORSEY:  43 percent and 40 percent allowable. 

  CHAIRPERSON REID:  Uh-huh. 

  MR. HORSEY:  This is in an R-3 district and the 

predominance of the buildings are row dwellings. 

  CHAIRPERSON REID:  Are you completed?  Is Mr. 

Rupp going to testify also? 

  MR. HORSEY:  I think Mr. Rupp is here to answer 

any questions you might have. 

  MS. KING:  I have no questions. 

  MR. GILREATH:  Nor I. 

  CHAIRPERSON REID:  You might as well stay right 

there, Mr. Rupp. 

  The government reports, there are none.  We do have 

a report from the ANC that was -- Ms. Rose, this report is dated 

November 12th, but we did not have it, so do we have to waive our 

rules to allow it to be entered into the record today? 

  MS. ROSE:  No, it was here sooner than the 7 day 

period before the hearing. 

  CHAIRPERSON REID:  But do we have it in our files?  

We did not see a copy. 

  MS. ROSE:  Oh, in terms of our having received it? 

  CHAIRPERSON REID:  Exactly.  Even though the 

Applicant had a copy of it, it was not submitted to this office, I don't 
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think. 

  MS. ROSE:  Well, since we don't know for sure that 

it's in our office yet -- 

  MS. KING:  We'll waive it. 

  CHAIRPERSON REID:  The letter from the ANC. 

  MS. KING:  The ANC met on November 4th, a 

regularly-scheduled, duly-announced monthly meeting.  There appear 

to eight commissioners and one commission position vacant.  They 

voted 6 to 1 to approve the special exception and to ask that the 

developer continue to work with the neighbors on details of the design.  

So it appears to me that this should be given great weight as a 

positive support for Mr. and Mrs. Rupp's project. 

  CHAIRPERSON REID:  All right, persons and parties 

in support of the application?  Persons and parties in opposition to the 

application?  Closing remarks by the Applicant. 

  MR. HORSEY:  We have nothing further to add, 

Madam Chair, thank you, except to request the approval. 

  CHAIRPERSON REID:  Today. 

  MR. HORSEY:  Today. 

  CHAIRPERSON REID:  Bench decision. 

  MR. HORSEY:  Today, a bench decision, yes. 

  MS. KING:  I move that we grant this application.  It 

seems to me that there is no adverse impact on the neighborhood 

clearly because that is an extremely vigilant Advisory Neighborhood 

Commission, as I believe Mr. Horsey knows because I think he used 

to be a member of it.  I'm not sure. 

  MR. HORSEY:  No, no. 
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  MS. KING:  Whatever, it is a very active ANC and I'm 

sure that they would be up in arms and be here if there was to be any 

adverse impact at all on the neighborhood.  It clearly does not violate 

the zoning map in that it will continue to be a single family home and 

therefore I urge that we bring a summary judgment and give a bench 

order so that they can have their order in the next two weeks. 

  MR. GILREATH:  I second the motion. 

  CHAIRPERSON REID:  All in favor. 

  (AYES.) 

  CHAIRPERSON REID:  All opposed?   

  MS. ROSE:  Staff will report the vote as 3 to 0 with 

Ms. King, Mr. Gilbreath and Ms. Reid to grant the application and 

issuance of a summary order. 

  (Off the record.) 

  CHAIRPERSON REID:  We will now commence with 

the afternoon session and Ms. King will read the opening remarks of 

the afternoon. 

  MS. KING:  This hearing will please come to order.  

Good afternoon, ladies and gentlemen.  This is the January 20th 

public hearing of the Board of Zoning Adjustment for the District of 

Columbia.  My name is Betty King.  I've Vice Chair.  I'm joined by the 

Chairperson, Sheila Cross Reid and by Mr. Gerry Gilreath 

representing the National Capital Planning Commission. 

  Copies of today's hearing agenda are available to 

you.  They're located to my left near the door.   

  All persons planning to testify either in favor or in 

opposition are to fill out two witness cards.  These cards are located at 
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each end of the table in front of us.  Upon coming forward to speak to 

the Board, please give both cards to the Reporter who is sitting to my 

right, right over here. 

  The order of procedure for special exception and 

variance cases will proceed as follows:  (1) statement and witnesses 

for the Applicant; (2) government reports including Office of Planning, 

Department of Public Works, ANC, etcetera; (3) persons or parties in 

support; (4) persons or parties in opposition; and (5) closing remarks 

by the Applicant.  

  The order of procedure for appeal applications, I'm 

not going to read that because we're not doing any appeals this 

afternoon. 

  The record will be closed at the conclusion of each 

case except for any materials specifically requested.  The Board and 

the staff will specify at the end of the hearing exactly what is expected. 

  At this time the Board will consider any preliminary 

matters.  Preliminary matters are those which relate to whether a case 

will or should be heard today such as requests for postponement, 

continuance or withdrawal, or whether proper and adequate notice of 

the hearing has been given.  If you are not prepared to go forward with 

the case today or if you believe that the Board should not proceed, 

now is the time to raise such a matter. 

  But first, does the staff have any preliminary matters? 

  MS. ROSE:  Yes, Madam Chair, with regard to case 

16420 of Azita Shafazand, no affidavit of posting has been filed. 

  CHAIRPERSON REID:  Okay, is Ms. Shafazand 

here?  Please come forward to the microphone. 
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  MS. KING:  You're not going to present your case 

now, it's just a question of the filing of your affidavit of posting. 

  MS. SHAFAZAND:  Do you need a picture and a -- 

  CHAIRPERSON REID:  Not right now.  We have a 

question for you. 

  MS. SHAFAZAND:  Yes. 

  CHAIRPERSON REID:  Did you post the building, put 

the big orange signs on it? 

  MS. KING:  We need your name and address.  Sit 

down and speak into the microphone, give us your name and address. 

  MS. SHAFAZAND:  My name is Azita Shafazand.  

The address is 1369 Spring Road, N.W., Washington, D.C.  20010. 

  CHAIRPERSON REID:  Did you submit your affidavit 

of posting to the office? 

  MS. SHAFAZAND:  Not yet, no. 

  CHAIRPERSON REID:  Do you have it? 

  MS. SHAFAZAND:  Yes, I have it with me. 

  CHAIRPERSON REID:  But you didn't submit it? 

  MS. SHAFAZAND:  No. 

  CHAIRPERSON REID:  Oh okay, it was supposed to 

have been submitted -- 

  MS. ROSE:  Five days in advance.  Friday. 

  MS. KING:  Is there anybody here in opposition to this 

application? 

  CHAIRPERSON REID:  Even though she didn't 

submit it, we'll waive the record and allow you to submit that for the 

record.  But you did post the property? 
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  MS. SHAFAZAND:  Yes. 

  CHAIRPERSON REID:  Is that the only preliminary 

matter? 

  MS. ROSE:  Staff is aware of a request for 

postponement in 16421, Howard University Metropolitan Day School 

application. 

  CHAIRPERSON REID:  My -- now the agenda that I 

have is they have postponed.  They've requested a postponement or it 

has been postponed? 

  MS. ROSE:  This issue as addressed at the Board's 

public meeting of January 6, 1999 at which time the Board indicated 

that it would not be opposed to postponing this application, but they 

wanted to, you all wanted to bring it up again today since today was 

the hearing date in case anyone came down to the hearing that was 

not present or was unaware of your addressing on January 6th? 

  MS. KING:  What is the reason for the postponement, 

request for postponement?  Are you here to address that Ms. 

Dobbins? 

  MS. DOBBINS:  Good afternoon, members of the 

Board.  I'm Madeleine Dobbins.  I'm the attorney for the Applicant in 

this case.  My address is 1801 K Street, N.W. 

  The initial request, I think, came from the ANC and 

they are in the audience today, at least a representative is.  They 

requested by correspondence to the Board that the Board not hear 

this case until late March and when they made that request it was our 

understanding that they didn't have and they may need to speak to 

that, have a hearing in December and their meeting, didn't have one in 
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December, and the one in January would be after this date, which 

meant that they had not had an opportunity to deal with the application 

at all, the ANC.  So we responded to them by providing them a 

community report with the information about it and indicated that we 

would not be opposed to a continuance on the case for a brief period 

of time. 

  So it got kind of mixed up between a postponement 

and a continuance. 

  CHAIRPERSON REID:  Okay.   

  MS. DOBBINS:  We were not opposed to it. 

  CHAIRPERSON REID:  Okay, you were not opposed 

to it and the ANC Representative is here.  Would you come forward, 

please? 

  You initially made the request. 

  ANC REPRESENTATIVE:  Yes, we did. 

  CHAIRPERSON REID:  For postponement. 

  ANC REPRESENTATIVE:  Two months ago. 

  CHAIRPERSON REID:  Let us look at the schedule 

and see what is the best time certain to -- 

  MS. KING:  When are you going to meet on this 

case? 

  ANC REPRESENTATIVE:  We are presently awaiting 

information from Metropolitan Baptist Church.  We are continuing to 

meet in dialogue, but we will not be making official decisions until we 

have all of the information that is required and that we would like to 

have from the Metropolitan Baptist Church. 

  MS. DOBBINS:  Madam Chairman, we did submit a 
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community report and we are prepared to provide them some 

additional information.  I think at this time we are probably finalizing 

the traffic report.  I think that's a big concern for the community and we 

intend to share that with them as soon as it's final from the consultant.  

But just in conversation with the chairperson of the ANC, it was 

indicated that we should be prepared to make a presentation on the 

27th of January. 

  MS. KING:  Of January. 

  MS. DOBBINS:  That's next Wednesday.  I don't know 

if they're going to vote on it or what they're going to do, but they're 

allowing us to make a presentation. 

  ANC REPRESENTATIVE:  They are coming to make 

a presentation.  We will not vote.  We will simply share information 

with the larger community until such time as the neighborhood 

receives the kind of information that it needs to receive in order to 

really sit down with the Metropolitan Committee, they have a 

committee and come up with a partnership in dealing with all of their 

concerns.  That's where we are. 

  CHAIRPERSON REID:  Okay, what time of time 

frame do you anticipate? 

  ANC REPRESENTATIVE:  We had asked in our letter 

for late March, that is exactly what we had asked for in a letter and we 

asked for late March because late March accommodates the ANC 

dates when we meet so we can get certain things done.  So there was 

accommodation for that request and we itemized those 

accommodations in the letter. 

  CHAIRPERSON REID:  Ms. Dobbins is that -- 
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  MS. DOBBINS:  Late March was too late for us.  If the 

Board is inclined to approve this application after the hearing, we 

would need a decision in March that would allow us to construct and 

have it up by September, having the school running by -- the school 

year, the coming school year in September.  So we had asked for a 

decision in March. 

  MS. ROSE:  The dates that the Board discussed at 

the January 6 meeting were March 3rd for the hearing and March 17th 

for a special public meeting at 9 o'clock in the morning before your 

regular hearing agenda, if the case is not decided after the hearing on 

March 3rd to accommodate the need for a decision in March. 

  MS. KING:  Does that fit in with the ANC schedule, 

can you accommodate that? 

  ANC REPRESENTATIVE:  That would totally depend 

on receiving the additional information that we need from Metropolitan.  

The quicker we get the information, the more expeditiously we can 

deal with the community and their concerns. 

  MS. KING:  Ms. Dobbins, you say that that 

information is available or ready to be -- 

  MS. DOBBINS:  I think it will probably be ready by the 

end of the week, based on the letter that we got from Ms. Currie, 

signed by Ms. Currie and Mr. Browser.  There were a couple of things 

that they noted in the letter that they needed related to transportation.  

We gave them a preliminary transportation report so now we do have 

a final report that's in draft that's being reviewed that should be ready 

by the end of this week. 

  CHAIRPERSON REID:  Okay, I guess we'll shoot for 
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those dates and hopefully everyone is able to comply with the 

deadline. 

  MS. ROSE:  Then this case 16421 will be heard on 

March 3, 1 o'clock in the afternoon agenda.  It's the last case on the 

agenda.   

  ANC REPRESENTATIVE:  And the time should be? 

  MS. ROSE:  It's the 1 o'clock agenda.  It's the last 

case on the agenda. 

  ANC REPRESENTATIVE:  Of how many cases? 

  MS. ROSE:  I think there are five total. 

  MS. KING:  But today there were five total, and one of 

them has disappeared so Ms. Dobbins will tell you, you never know.  

You never know. 

  ANC REPRESENTATIVE:  Thank you very much. 

  CHAIRPERSON REID:  Thank you.  All right next 

case, please? 

  MS. ROSE:  Staff doesn't have any other preliminary 

matters at this time. 

  MR. HART:  Application 16417 of National 

Association For Community Empowerment, Inc., pursuant to 11 

DCMR 3108.1, for a special exception under Subsections 400.13, 

411.3 and 2002.4 to allow for the renovation of an apartment building 

(65 units) to accommodate senior citizens living, and the addition of a 

penthouse and equipment enclosure to a roof exceeding the height 

limitation, and an addition of cornices and bay windows beyond the 

property line into public space for a structure in an R-5-B District at 

premises 1412 Chapin Street, N.W. (Square 2661, Lot 152.) 
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  Will those persons planning to testify in this 

application, please stand and raise your right hand for the oath. 

  (Witnesses sworn.) 

  MS. BAILEY:  Madam Chair, just before the case 

begins, a clarification is needed.  There's some misinformation -- not 

misinformation, but some of the correspondences in the file indicates 

that this case is in 3-C and some indicates that it's in 1-B.  The correct 

ANC is 1-B and that should clarify that matter, hopefully. 

  MS. KING:  1-B as in Boy? 

  MS. BAILEY:  Yes. 

  CHAIRPERSON REID:  Okay.  Thank you. 

  MS. THOMAS:  Good afternoon, Madam 

Chairperson, Vice Chair and other Members of the Board.  I am Toni 

Thomas and the Executive Director of the National Association for 

Community Empowerment, Inc.  We are sponsors of the rehabilitation 

of the building at 1412 Chapin and have presented to you for your 

approval requests for modifications. 

  In addition, we have had conversations with the ANC 

and are not aware of any objections, but if there are, I'm sure they will 

come forward. 

  With me today are the architect that will go into detail 

about the modifications that we would like to see to this building in 

order to make it a very attractive and habitable housing for the elderly, 

Mr. Bill Middleton who sits to my extreme right.  In the center is Mr. 

Damien Calhoun, a young developer who is working with his father, 

gaining lots of experience and he is also consultant to the National 

Association for Community Empowerment. 
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  Mr. Middleton will, in detail, if you don't mind at this 

time, present the information to you. 

  MR. MIDDLETON:  Thank you.   

  CHAIRPERSON REID:  You need to give your name 

and your address, sir. 

  MS. KING:  And home address. 

  MR. MIDDLETON:  My name is William Middleton.  

I'm the architect.  My home address is 3126 Monroe Street, N.E., 

Washington. 

  The senior citizens living is located at 1412 Chapin 

Street near the corner of 14th and Chapin, N.W.  The project is an 

existing approximately 50-year-old building or longer, located adjacent 

to two public alleys.  But it's located on the -- 14th Street is down here 

which is -- the nearby shopping center is located there.  And this 

building is a 5 story building located immediately behind the shopping 

center on Chapin Street.  It's a narrow lot, only about 60 by 150.  The 

building almost fully encompasses the lot.   

  It's adjacent to two public alleys.  The building several 

years ago there was major fire and due to the fire as well as the years 

of exposure, there's been a lot of deterioration.  During the fire, the top 

fifth floor and the roof was burned off and our proposal is to renovate 

this into senior citizens building, apartment building with five floors of 

apartments and then adding a penthouse on the roof for social and 

community activities. 

  Our request is for a special exception (1) to add boy 

windows along the public alley that faces 14th Street and then add the 

penthouse which is adding to the height of the building. 
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  MS. KING:  The bay windows would project out over 

public space? 

  MR. MIDDLETON:  Yes, they would project over 

public space 30 inches. 

  MS. KING:  And do we have the competence to grant 

that or does the Public Space Commission have to do that? 

  MS. THOMAS:  It was our understanding that we had 

to bring it to -- 

  MS. KING:  I'm really asking staff.  Tracy, do we have 

the authority to grant them the right to project over public space? 

  MS. ROSE:  I don't know.  I really don't know the 

answer to that.  I think that we have to get Corp. Counsel to look at 

that because -- 

  MS. KING:  To ask Public Space  Commission. 

  CHAIRPERSON REID:  When the plans were 

submitted within the permitting process, is that not something that we 

consider as to whether or not that was permissible? 

  MS. KING:  It was self-certified. 

  CHAIRPERSON REID:  Oh.  Well, then we would 

have to get a reading on that because it did not go to the Zoning 

Administrator's Office. 

  Your plans have not been submitted? 

  MR. MIDDLETON:  No. 

  CHAIRPERSON REID:  All right, well seeing that, 

when it is permitted would that again be part -- they still have to go to 

the committee process. 

  MS. ROSE:  Exactly, which is one of the risks of self-
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certifying.  You may miss something and when it goes back through, if 

you miss something that needed to be dealt with in another form, you 

have to go back through that form. 

  MS. KING:  But my question is it appropriate for the 

BZA to even address the question of permitting the projection out over 

public space.  I don't think it is.  I don't think we have the authority. 

  CHAIRPERSON REID:  No, it's not within our 

purview. 

  MS. KING:  No, it's not. 

  CHAIRPERSON REID:  So what we have to do is get 

a read on it, prior to making our final decision. 

  MS. KING:  Mr. Middleton, are you an architect? 

  MR. MIDDLETON:  Yes. 

  MS. KING:  And is that or is it not permissible?  I'm 

assuming you think it is because -- 

  MR. MIDDLETON:  In terms of -- 

  MS. KING:  There's precedent for people being 

granted the authority to do it, but not by the BZA. 

  MR. MIDDLETON:  Mr. Moorehouse was the one to 

sign off on the application.  There's a copy in the file. 

  MS. ROSE:  If it's a self-certification, it means that the 

Zoning Administrator's Office has not reviewed it. 

  MR. MIDDLETON:  Yes, true. 

  MS. ROSE:  So that means he has not reviewed it for 

zoning compliance. 

  MS. KING:  I haven't seen this.  Maybe I've seen 

pieces of it.  Where is the document signed by somebody called 
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Nobles -- 

  MR. MIDDLETON:  It's on the last page. 

  MS. KING:  Who is he? 

  MR. MIDDLETON:  Mr. Nobles is the -- 

  CHAIRPERSON REID:  He's in the Zoning 

Administrator's Office.  What is his title? 

  MS. ROSE:  I don't know, but he reviews applications 

now.  

  CHAIRPERSON REID:  You said that he signed off 

on the -- 

  MR. MIDDLETON:  That's his signature in the middle 

of the page, right above the word "certification." 

  MS. KING:  I think Mr. Noble -- 

  CHAIRPERSON REID:  Excuse me, one second, Ms. 

King. 

  MS. KING:  Sure. 

  CHAIRPERSON REID:  All he's doing is basically 

certifying that it has not been reviewed by the Office of Zoning 

Administrator. 

  MS. KING:  He's just saying he's seen it.  He's not 

saying that you've done it right. 

  MR. MIDDLETON:  Oh no. 

  MS. KING:  Okay, so my contention is that we don't 

have the authority to give you permission to project into public space. 

  CHAIRPERSON REID:  Okay, so we would have to 

handle it by having that review prior to us making a decision on that 

particular aspect of the case. 
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  MR. MIDDLETON:  Just as background information, 

in the building photographs you'll see that there's an apartment 

building and an apartment condo directly across the alley and it has -- 

which is an existing building with bay windows that were originally put 

on that building. 

  MS. KING:  In what year? 

  MR. MIDDLETON:  When it was built. 

  MS. KING:  What year? 

  MR. MIDDLETON:  I'm not certain. 

  MS. KING:  I mean there's a whole web of you know 

regulations and there's a public space in the Department of Public 

Works there's an authority over public space.  If you want to put a 

newspaper kiosk or oriole window or something in the public space 

that's where you go. 

  MR. MIDDLETON:  Right. 

  MR. GILREATH:  Do you know if the cornice and the 

bay windows of the building across the street extends into public 

space? 

  MR. MIDDLETON:  Yes, they do.  Much larger than 

the ones we have. 

  MS. KING:  But it's quite possible, Gerry, that they 

existed before 1958. 

  MR. GILREATH:  Oh yes.  I'm not saying -- 

  MS. KING:  Or they've gone through the process of 

getting public space approval or that they didn't and nobody's blown a 

whistle.  There are lots of permutations. 

  MR. MIDDLETON:  Let me say this, the ones we're 
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asking for are along this alley.  The ones that are in the rear alley are 

existing. 

  MS. KING:  How does that change the fact that we 

don't have the authority to give you the right to project into public 

space? 

  MR. MIDDLETON:  Okay, but then the other aspect of 

this is the extension of the penthouse on the roof which is adding 

approximately 13 feet in height to the height of the building. 

  This is primarily just community space because within 

the envelope of the building, you get into 65 units, there's not enough 

space left to have any kind of residential community or social center. 

  With this would be a very large community room, 

2700 square feet with an observation, very large observation deck to 

the rear of this and this is for passive recreation, but this also 

represents some fantastic views towards northeast and well into 

Virginia with the Monument almost being dead center in view of this. 

  Basically, it's just restrooms, large community space 

and a deck that we're adding. 

  CHAIRPERSON REID:  Okay.  Questions? 

  MR. GILREATH:  Can we take any kind of action or 

do we have to wait until the proper authorities determine whether or 

not he can extend into public space?  If we can take any action, we 

might as well say they have to come back after they achieve that. 

  MS. KING:  Nothing -- the regulations that you cited 

as bringing before us in your  

self-certification, I've just checked, and none of them have to do with 

oriole windows, bay windows projecting into public space.  Which 
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section in your self-certification has to do with the bay windows? 

  411.3 has to do with the penthouse and mechanical 

equipment shall be placed in one enclosure and shall harmonize with 

the main structure and architectural character, material and color.  So 

your additional floor on the top is going to be one structure, is that it? 

  MR. MIDDLETON:  Yes. 

  MS. KING:  And it will be of the same material and 

character and color as the rest of the building? 

  MR. MIDDLETON:  Yes. 

  MS. KING:  So that's that.  You've then cited 400.13 

which has to do with the height in excess of that permitted by the 

authorization of the Mayor and you're going to be how much higher? 

  MR. MIDDLETON:  13 feet. 

  MS. KING:  13 feet higher? 

  MR. MIDDLETON:  Yes. 

  MS. KING:  And the other section that you quote, you 

cited was 2002.4.  Ordinary repairs, alterations or modernizations may 

be made on a structure or portion of a structure devoted to a 

nonconforming use.  Structural alterations shall not be allowed except 

those required by other municipal or regulations provided that 

structural alterations shall be permitted to a lawfully existing 

nonconforming flat or apartment house located within a residential 

district. 

  That's the other section that you cited. 

  MR. MIDDLETON:  Yes. 

  MS. KING:  Would you explicate -- why did you cite 

that and what do you want from that? 



145 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

  MR. MIDDLETON:  This is adding to the structure of 

the building. 

  MS. KING:  Adding the 13 feet on the top. 

  MR. MIDDLETON:  And also adding the bay windows 

would be added to the structure. 

  MS. KING:  Yes, but we don't have the authority -- we 

can authorize -- 

  MR. MIDDLETON:  Oh, I understand what you're 

saying. 

  MS. KING:  We can't give you, as far as I know, 

authority to put it out over public space.  Well, do you want to deal with 

2002.4? 

  MR. MIDDLETON:  The alterations to the structure? 

  MS. KING:  Ordinary repairs, alterations or 

modernization may be made to a structure or portion of a structure 

devoted to a nonconforming use.  Is this a nonconforming use? 

  MR. MIDDLETON:  Yes.  The building on the front, 

there's a zoning analysis as well on the front sheet. 

  MS. KING:  Front sheet of what? 

  MR. MIDDLETON:  Of the -- in the package. 

  MS. KING:  Well, we didn't get the package. 

  MR. MIDDLETON:  The site is in R-5-B.  The FAR is 

1.8.  And it's a 9,000 square foot site which means we're only allowed 

16,200 square foot building. 

  Now the building is totally gutted.  And rebuilding back 

within the same walls, so to tear the building down would not -- 

  MS. KING:  But you're adding 2500 gross square feet 
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to the building by -- is that correct? 

  MR. MIDDLETON:  Yes.   

  MS. KING:  You're increasing the FAR. 

  MR. MIDDLETON:  We're -- the existing building is 

51,000. 

  MS. KING:  It exceeds it.  I understand that. 

  MR. MIDDLETON:  And we're adding the penthouse 

which will be 53,735. 

  So that you are, in fact, making it more  

-- it's nonconforming and you're increasing the nonconfirmation. 

  MR. MIDDLETON:  Yes. 

  CHAIRPERSON REID:  Nonconformity. 

  MS. KING:  Nonconformity. 

  CHAIRPERSON REID:  Now in regard to that 

penthouse addition being 14 feet above the height that's allowed by 

the city, is there any limitation?  Do we have the authority to allow the 

additional height up to any number, or is there some type of guidelines 

which we have to work within. 

  MS. ROSE:  We can check the guidelines.  It will 

exceed those, if there should be a variance problem.  I would think 

there would be a variance from that provision.  But we can check on 

the guidelines. 

  CHAIRPERSON REID:  I guess -- the Board laterally 

to make a determination of that height without having some guidance 

from the ZA's Office or either the Corp. Counsel. 

  MR. GILREATH:  Zoning for the District which this 

building is located will determine the height unless it's nonconforming. 
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  CHAIRPERSON REID:  It is nonconforming, but what 

I'm saying is I don't know by how much we are allowed to -- 

  MR. GILREATH:  It's possible they might not be able 

to go up any, if it's nonconforming and existing zoning says the 

heights below that apartment house.  We would have to determine 

that and I don't know what we could do. 

  MR. MIDDLETON:  The building already exceeds the 

building height. 

  MS. KING:  Yes, but that doesn't mean that we can 

give you authority to build the Empire State Building on the plot. 

   (Laughter.) 

  CHAIRPERSON REID:  We have to proceed with 

caution here, Mr. Middleton, to determine what, in fact, we are 

permitted to do and then we have to operate within the parameters of 

what is permitted.  And we have to get a read on that, I suppose from 

the ZA's office as well. 

  Mr. Rose, would you note that we have to check with 

the ZA's office to see what amount of additional height the BZA is 

allowed to grant. 

  MS. BAILEY:  Madam Chair, I don't think -- Madam 

Chair, under section 400.1, in the R-5-B District, the height is 50 feet.  

400.1, Section 400.1.  R-5-B, zoning, the height is 50 feet. 

  MS. KING:  R-5-B. 

  MR. GILREATH:  It says R-5-B on the submission 

here. 

  CHAIRPERSON REID:  50?  Then you'd need a 

variance. 
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  MS. ROSE:  What is the height that exists? 

  CHAIRPERSON REID:  53. 

  MS. ROSE:  53 feet. 

  MS. KING:  The existing building is 59 feet and he 

wants to go to 72 feet, is that correct? 

  MR. MIDDLETON:  Yes, that's correct. 

  CHAIRPERSON REID:  They would need a variance.  

Definitely. 

  MS. KING:  It will have to be readvertised, reheard, 

wouldn't it? 

  CHAIRPERSON REID:  Yes, it was advertised as a 

special exception and appears that the relief that you really are in 

need of is a variance because the regulations stipulate that for the 

zoning district, not to exceed 50 and it's already nonconforming to 59 

and you want to take that out to 72. 

  MS. KING:  And the test for a variance, of course, as 

you know is extremely severe. 

  MR. MIDDLETON:  Yes, I understand. 

  CHAIRPERSON REID:  In the instances where -- 

  MS. ROSE:  I was just going to recommend that they 

go back to the normal Zoning Administrator review process so that 

they can catch everything that -- all the relief that's possibly needed.  

Again, this is the risk of self-certifying.  There may be things that come 

up. 

  We don't really have any rules on how to handle it 

when the self-certification comes in inadequate.  We just let them go 

through the process approve or disapprove, whatever you can and 
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they have to go back and apply for the permit and at that point that's 

when they find out this -- this was anticipated when they were 

contemplating doing this, that applicants would be in this situation. 

  CHAIRPERSON REID:  You want to -- we want to 

insure that the relief that you are granted is the relief that you actually 

are in need of and in this instance it appears that the relief that was 

requested is insufficient and in need of greater relief and as such you 

have to then make your burden of proof for a variance and we would 

then have to go back and let the Zoning Administrator determine, 

because it may be that when you -- when they analyze your case and 

determine that you need the variance and then the gist of that 

variance may actually kick into some other types of relief that you 

might need and you must make sure that you don't run into the 

problem we had in an earlier where you get an approval and then you 

get a stop work order. 

  MR. MIDDLETON:  Yes.  The drawings this was 

based upon were not documents that are ready for a building permit. 

  So we did this as a preliminary to -- along with other 

things that go with putting this package together. 

  CHAIRPERSON REID:  And also Mr. Middleton, with 

the certification, there's not an owner's signature on the form.  We 

have to have the authorization from the owner as well in order to be 

able to even accept the certification. 

  MS. KING:  Who is the owner of the building? 

  (Pause.) 

  CHAIRPERSON REID:  This is the one that I have in 

my file.  Let me just check and see. 
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  Oh, all right, there is one in the main file that does 

have a signature, I'm sorry.  I don't know how it is that we in our 

package received one without the signature.  I don't know how that 

could happen.  Okay, very well. 

  I guess at this point we need to have you go back to 

the Zoning Administrator and let them ascertain exactly what the relief 

is that you are in need of. 

  Other than that, you're going to do -- the risk factor is 

that your application can be denied.  We want to make sure it's 

correct. 

  MS. THOMAS:  We will go back and make sure that 

when we bring, resubmit, that it will be total -- it will be complete and 

also have packets of materials for you so that we can all speak on the 

same document. 

  MS. KING:  And would you also at the same time 

ascertain the definitive answer to this question about the bay windows 

sticking into the public space? 

  MR. MIDDLETON:  Yes.          

  MS. THOMAS:  Yes, we will. 

  MS. KING:  Have you met with the community and 

with the Advisory Neighborhood Commission? 

  MS. THOMAS:  We've had some discussions with the 

ANC Commissioner and he's here now, Mr. Butler, he's a new ANC 

Commissioner and we did have discussions. 

  CHAIRPERSON REID:  They did not submit a letter.  

We need also -- let me just say this.  I think that this particular project 

appears to be very worthwhile and I'm very familiar with that area.  It is 
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a desolate, almost desolate street and this type of project we like to 

see come to the Board where there is an empty vacant building and 

we know that there are illicit activities all around and that's going to be 

brought back to the market, so we just want to make sure that 

everything is done correctly so that we won't have anything to haunt 

us later and that you demonstrate to us by virtue of the ANC 

submitting a letter of their position as far as your project is concerned 

for the record. 

  MS. THOMAS:  We have  a meeting scheduled with 

the ANC to talk about this tomorrow night, in fact.  But we do know 

that we have a number of answers to questions that we need to pose, 

but we are establishing a relationship with the full body of the ANC. 

  MS. KING:  Could I just raise one other question?  I 

think you asked for a waiver of fees.  Did you not? 

  MS. THOMAS:  Yes. 

  MS. KING:  Are they going to have to pay another set 

of fees when they're -- because they  

self-certified and it came apart at the seams? 

  MS. THOMAS:  I think it would depend on what 

additional relief is needed, the difference between what they need and 

what they've applied for would have to be paid. 

  MS. KING:  Okay, and then we can take up the 

question of a waiver of fees? 

  MS. THOMAS:  Well, you can take that up today if 

you want. 

  MS. KING:  I think it might be a good idea, so that 

they know what they're getting into. 
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  MS. THOMAS:  That would be very helpful. 

  CHAIRPERSON REID:  Typically, what has 

happened in the past in regard to the request for waiver of fees is that 

the Board does not have the authority to waive fees, even though we 

understand that you are a nonprofit organization and as such we 

certainly sympathize with the position.  Nonetheless, the regulation, 

we have to comply with the regulations and the regulations donot give 

us the authority or allow us to be able to modify or to eliminate the 

fees.  So we don't have the resolve to be able to do that. 

  MR. GILREATH:  There is a narrow provision, I'm not 

sure they would come under that, but I think Tracey or someone has 

read this regulation, NCPC is one and there are one or two other -- 

  MS. ROSE:  It's 3380.4, the following appellants shall 

not be required to pay a filing fee and this is not an appeal, it's an 

application.  So that applies in appeal cases. 

  MR. GILREATH:  Okay, all right. 

  MS. ROSE:  Senior citizens association or association 

created for a civic purpose and not for profit, an ANC or the National 

Capital Planning Commission in appeals cases. 

  MR. GILREATH:  I see, okay. 

  MS. ROSE:  They're challenging the decisions of an 

administrative official. 

  CHAIRPERSON REID:  Those are the exception to 

the fee, request of fee waiver.  Unfortunately, we don't have the 

authority to be able to do that. 

  The issue that Ms. King raised in regard to your 

having to reapply, I hope that you understand that the position the 
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Board is taking is that rather than for you all to have to pay twice then 

the -- we try to arrange or have it so that you will pay just the 

incremental difference between what you asked for and what you 

really need and that way that will not be too much of a burden for you. 

  MS. THOMAS:  Thank you very much.  We 

appreciate that. 

  CHAIRPERSON REID:  Any further comments? 

  MS. KING:  No. 

  MR. GILREATH:  No further comments. 

  CHAIRPERSON REID:  Good luck. 

  MS. THOMAS:  Thank you. 

  MS. ROSE:  The application will be continued or 

postponed indefinitely until we hear back from the -- 

  CHAIRPERSON REID:  We'll postpone it until you -- 

  MS. KING:  Postponed, but then if we're right and 

they need a variance instead of a special exception, the case number 

remains the same and then it has to be readvertised, correct? 

  MS. ROSE:  If they need a variance. 

  MS. KING:  A variance instead of just a special 

exception.  Or can we make that amendment when they come back 

and we hear the case? 

  MS. ROSE:  I think that we can keep the same -- it 

will probably need some of the relief that we have advertised, so we 

could possibly keep the same case number, amend it, according to 

what we receive from the Zoning Administrator's office and then just 

readvertise it. 

  MS. THOMAS:  Thank you very much. 
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  CHAIRPERSON REID:  You're welcome.  

  MR. HART:  Application 16419 of Howard University, 

pursuant to 11 DCMR 3107.2, for a variance from the minimum lot 

width and lot area requirements (Subsection 401.3) for the subdivision 

of a new lot and renovation of a row house located in an R-4 District at 

premises 621 U Street, N.W. (Square 3079, Lot 94.) 

  Persons planning to testify in this application please 

rise and raise your right hand for the oath. 

  (Witnesses sworn.) 

  Thank you. 

  MS. GIORDANO:  Good afternoon, Members of the 

Board.  My name is Cynthia Giordano from the law firm of Linowes & 

Blocher representing Howard University this afternoon in this case.  

With me to my left is Peter Behringer who is the project manager and 

Kent McDonald of Sorig and Associates, the project architect. 

  We have submitted a pre-hearing submission in this 

case which I think goes into some detail on the basis for our case, so 

if it's agreeable to the Board, we'll try and truncate our presentation a 

little bit, if you're comfortable with that. 

  CHAIRPERSON REID:  Please do, Ms. Giordano.  As 

you well know, in instances where you don't have opposition and the 

merits of the case are pretty well documented, then we would just 

appreciate you truncating the case and just give us the highlights and 

show us how you comply with the zoning regulations with regard to 

the relief you're requesting. 

  MS. GIORDANO:  Okay, that's what we're going to 

do.  This is an area variance from the minimum lot width and area 
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requirements.  The exhibit to my right shows in red the lot in question.  

It's 621 U Street.  It's improved with a vacant historic structure.  The 

Historic Preservation Review Board has mandated the preservation of 

this structure, along with the adjacent one and some of the others in 

the block.  Howard had originally, as part of this major housing 

initiative that they're trying to implement here, had originally proposed 

to demolish these two structures to make one large lot there and to 

build a duplex building.  But the Review Board was not happy with that 

proposal, wanted to retain the two buildings, despite the fact that 

they're in very dilapidated condition and that is really the compelling 

reason that we're here.  In order to do that we now have to subdivide 

the lot so that they follow the building lines of those structures.  The 

interesting thing here is that basically this lot 94 which is the large lot 

is -- it was somewhat similarly subdivided to what you see here, but 

then in 1991 after the university had completed the acquisition of all 

the buildings in that block, they subdivided it to get a larger lot, 

eliminating those individual lot lines and I guess the plan at that time 

was to build a larger structure on the lot.  So now times have changed 

and the university's plan has changed and they want to go back to the 

historic condition, retain the single family row houses there.  So now 

we have to come back and subdivide the lot.  We wouldn't be here if 

they had just left things the way they were, but we have to subdivide 

the lot and that end lot is a substandard lot.  It might have been legal 

at the time that building was built.  I'm sure it was, and I submitted a 

1959 map that shows that the original lot lines were pretty much what 

we're proposing today, but now it's a substandard lot, so we have to 

ask for a variance. 
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  So with that, what I'd like to do is just provide a little 

bit of background on the housing initiative because it's a very exciting 

project and I'm hoping the BZA might want to hear a little bit about it 

and then we'll go to just a brief overview of what we're doing in the 

block and then I'll address the variance requirements. 

  CHAIRPERSON REID:  Mr. McDonald, just briefly 

because by virtue of television and the newspaper and also your brief 

-- 

  MS. GIORDANO:  We can skip it all together, if you 

would prefer. 

  CHAIRPERSON REID:  -- We grant permission.  We 

are very much in agreement with that highly laudable initiative. 

  MS. KING:  It's wonderful, but we heard a lot about it 

when we did the campus plan as well. 

  MS. GIORDANO:  That's true.  Okay, then well, we'll 

just skip that.  And Kent, you just want to just briefly show what we're 

doing with the building? 

  MS. KING:  Will you take the microphone and give us 

your name and home address? 

  MR. MacDONALD:  My name is Kent MacDonald.  I 

live at 1445B Swan Street, N.W. in Washington, D.C.   

 The subject building is 621 U Street.  You can see it here.  

The front elevation.  The rear is quite dilapidated.  Our intention is to 

completely restore the building.  The floors and ceilings have all -- and 

roof have collapsed at least partially, it not totally.  We have not been 

able to get inside the building so we're not sure what the scope of 

interior renovation can be.   
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  In any event, the intention, our intention is to 

completely restore all of the buildings -- restore the building along with 

these other seven buildings in the same row. 

  MS. KING:  The seven are legal size lots, so you don't 

have any problem. 

  MS. GIORDANO:  Just barely with a 2 percent 

flexibility. 

  MR. MacDONALD:  They measure 20 by 100 feet 

approximately, some are slightly less, 18 or thereabouts.  So they're 

all within the range of 1800 square feet. 

  The end lot, however, is only 1400 square feet, 1399. 

  MS. KING:  And it's clearly a unique lot. 

  MR. MacDONALD:  Right.  

  MS. GIORDANO:  Just to address very quickly the 

variance test.  It has to be something unique or exceptional about the 

property.  This case, as you indicated, the lot is irregularly shaped.  

The Review Board has indicated that they are contributing structures 

in a historic district.  They've also been vacant for approximately 20 

years and they're in extremely fragile condition, so if we don't do 

something to restore these buildings now, they might not be there in a 

few years or capable of restoration.  So I think all those factors 

combined is clearly an exceptional situation. 

  It is extremely difficult in this instant for the Applicant 

to comply with the zoning regulations here which would dictate a 

standard size lot because if they do so they would not get the Historic 

Preservation Review Board approval for this project in this restoration, 

because in order to do so, they would have to make that lot larger and 
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therefore lose the building next door or they would have to just make 

one building out of the two buildings by breaking through the wall and 

putting them both on a larger lot and the whole historic intent here is to 

retain that rhythm in the block of the smaller row houses and the 

condition that existed historically 20 years ago.  So it would not, I don't 

think, be acceptable to the Review Board to change the nature of that 

structure and make it a larger structure on a larger lot. 

  So our practical difficulty is in order to satisfy the 

historic preservation objectives for this lot and the zoning at the same 

time, we need a variance and we don't think that it would do harm to 

the intent of the zoning regulations here, because clearly the R-4 

zoning provisions indicate that the whole purpose of the R-4 minimum 

lot area is to preserve these smaller lots and to discourage the 

consolidation of smaller lots and larger lots and discourage the 

conversion of row structures into multi-family structures. 

  So what we're doing is basically in concert with the R-

4 zone which is the preservation and stabilization of the existing 

housing stock there. 

  CHAIRPERSON REID:  And to your knowledge there 

has not been any complaint regarding your application in regard to 

opposition in the community or abutting -- but there is no adverse 

impact in regard to light, traffic, parking, noise? 

  MS. GIORDANO:  Not to my knowledge. 

  CHAIRPERSON REID:  Okay.   

  MS. GIORDANO:  That concludes our case. 

  MS. KING:  I have no questions. 

  CHAIRPERSON REID:  Stay right there.  The 
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government reports, we didn't have one.  We did have  

-- 

  MS. KING:  The Office of Policy said that it was not -- 

since this came under the campus plan, there was no need for them.  

They said in two or three pages that there was no need for them to -- 

we have a copy of the Historic Preservation Review Board's staff 

recommendation that this be approved and then we have Mr. Gyot 

here from the ANC who is going say that at a regularly scheduled 

meeting with the quorum present that they voted unanimously to 

support it. 

  You don't need to come forward and say that in 

person, do you? 

  CHAIRPERSON REID:  Did you not want to say 

anything, Mr. Gyot? 

  MR. GYOT:  I do. 

  CHAIRPERSON REID:  I knew that you did. 

  (Laughter.) 

  MS. KING:  Why did you ask him?  I had him all 

quieted down. 

  (Laughter.) 

  CHAIRPERSON REID:  Come up briefly and give us 

a few of your remarks.  I cannot your coming and not saying at least 

50 words. 

  MR. GYOT:  I think it's necessary because of the 

history of where we find ourselves.   

  MS. KING:  Oh yes, do tell us. 

  MR. GYOT:  We went before the Historic Preservation 
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Review Board with the backing of the Pleasant Plain Civic 

Association, ANC-1-B, the LeDroit Park Civic Association and the 

LeDroit Park Historical Society to request specifically that there was 

no demolition at 621 and 619.  That was granted. 

  So we find ourselves as an ANC in a position of now 

taking a position on a ruling that we brought about so we 

enthusiastically support this and it is necessary for us to bring that 

history in, that this has a large following and therefore no opposition. 

  CHAIRPERSON REID:  All right.  And their letter has 

great weight -- 

  MS. KING:  There's no question that this needs to be 

given great weight.  It was unanimous at  

-- there was a quorum present and so forth. 

  CHAIRPERSON REID:  Okay, persons and parties in 

support.  Persons and parties in opposition.  Closing remarks by the 

Applicant. 

  MS. GIORDANO:  We have no closing remarks. 

  CHAIRPERSON REID:  You'd like to ask for  

-- 

  MS. GIORDANO:  We'd like to ask for a decision in 

approving our variance application. 

  MR. GILREATH:  I think they have met the burden of 

proof and established uniqueness of the site and it will serve the 

public good. 

  CHAIRPERSON REID:  You want to make your 

motion first? 

  MR. GILREATH:  Yes, I'd like to make a motion that 
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we approve this application. 

  MS. KING:  I'll second it. 

  CHAIRPERSON REID:  Go ahead, you were saying? 

  MR. GILREATH:  You want me to repeat it again? 

  CHAIRPERSON REID:  Yes. 

  MR. GILREATH:  I think they established uniqueness 

of the site.  It will serve the public good and it's certainly in harmony 

with the intent of the zoning regulations for this area. 

  CHAIRPERSON REID:  And there would be no 

adverse impact on the neighboring community whatsoever. 

  MS. KING:  In fact, the neighboring community 

agitated for these buildings to be preserved. 

  CHAIRPERSON REID:  Very much so, very much 

desired this to be done. 

  All in favor. 

  (AYES.) 

  Opposed? 

  MS. ROSE:   Staff will record the vote as 3 to 0 with 

Mr. Gilreath, Ms. King and Ms. Reid to grant the application and issue 

a summary order. 

  MS. GIORDANO:  Thank you. 

  MR. HART:  Application 16420 of Azita Shafazand, 

pursuant to 11 DCMR 3108.1, for a special exception under Section 

206.1 to establish a school of salons for skin care, electrolysis and 

permanent makeup in an R-4 District at premises 1369 Spring Road, 

N.W., (Square 2826, Lot 44). 

  Persons who are going to testify, please raise your 
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right hand for the oath. 

  (Witnesses sworn.) 

  MS. SHAFAZAND:  Good afternoon. 

  CHAIRPERSON REID:  Good afternoon. 

  MS. SHAFAZAND:  My name is Azita Shafazand.  I'm 

living at 6208 Utah Avenue, N.W., Washington, D.C.  20015. 

  MR. MAHVI:  My name is Mahyar Mahvi.  I am living 

at the same address, 6208 Utah Avenue.  I'm her husband. 

  MS. SHAFAZAND:  I'm planning to open the school 

and salon for skin care and electrolysis and permanent make up in 

that location, 1369 Spring Road, N.W.  As far as I know of, because I 

have the same business in Virginia and I get lots of students calling 

me from that they like to come to Virginia and they have problem with 

the transportation because most of them, they don't have a car.  And 

they would like to have the school in Washington, D.C. 

  And also I called the Board of Cosmetology and they 

are planning to for a long time, they have planned to make the 

electrolysis licensing in Washington, D.C., but since they don't have 

any school in D.C., they cannot do that.  I asked them to give me a 

letter for the support and they said they cannot do it because it's going 

to be like discrimination.   

  But as far as the transportation, there is a Metro bus 

in the corner of Spring Road and 14th Street and also Metro station, I 

think a few blocks down.  They're going to finish it in the fall of 1999, 

Columbia Heights. 

  MS. KING:  Is there any off-street parking in your lot?  

You own the building, do you? 



163 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

  MS. SHAFAZAND:  Yes, I own the building and I 

changed the backyard, I fill it up with the concrete so there is, three 

small cars can get there and most -- I have some testimony from 

some students who are interested to come.  Most of them, they don't 

have cars.  They get there by Metro.  There is lots of anyway off 

parking, off the street parking there. 

  CHAIRPERSON REID:  The parking is going to be 

predicated, parking is predicated upon the number of students that 

you will have.  Do you know how many students? 

  MS. SHAFAZAND:  Usually I get in each duration of 

each course is between three to four months is depends how much 

time the student is putting in.  Each session probably is five or four 

students.  It's not going to be open, walking in.  Even the student 

comes by appointment and they have like two or three hours class 

and it's very quiet because we do like the facial -- we train them for the 

facial, aromatherapy.  So it's very quiet and relaxing environment. 

  CHAIRPERSON REID:  Per day, how many 

students? 

  MS. SHAFAZAND:  Per day, it's not going to be per 

day.  It is like, for instance, our classes in Virginia is like Monday, 

Wednesday, Saturday and there are like five students per day. 

  MS. KING:  The maximum number of students who 

will be enrolled in your school, regardless of how often they come.  I 

mean at any given time, how many students will be enrolled? 

  MS. SHAFAZAND:  The maximum, the best, you can 

say 10.   

  MS. KING:  Maximum? 
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  MS. SHAFAZAND:  This has not happened to me yet. 

  MS. KING:  I mean if we -- 

  MS. SHAFAZAND:  For a year. 

  MS. KING:  We very frequently make conditions on 

our orders and if we said that you could have not more than 10 

students enrolled and the hours, Monday through Friday, would it be? 

  MS. SHAFAZAND:  No, it's Monday through 

Saturday. 

  There's a church actually next to me.  Sunday is very 

busy there because the church, they are singing and so there is no 

way I can put any class Sunday there. 

  CHAIRPERSON REID:  What are your hours? 

  MS. SHAFAZAND:  Pardon me? 

  CHAIRPERSON REID:  The hours of operation? 

  MS. SHAFAZAND:  The hours is usually from like 10 

to 2 to 3 and sometimes in the evening after the work from like 6 to 8. 

  MS. KING:  So at the maximum it would be from 10 

a.m. until 8 p.m., is that correct? 

  MS. SHAFAZAND:  Yes. 

  MS. KING:  How many staff? 

  MS. SHAFAZAND:  Just one. 

  MS. KING:  One staff person. 

  MS. SHAFAZAND:  The most is two, but now it's one. 

  MR. GILREATH:  You said there would never be 

more than ten if you have the sessions Monday, Wednesday and 

maybe a Friday or Saturday.  If you counted every student who came 

in, that would be about 10 for the whole week?  Or you could have 
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20?  I'm not sure exactly how many students you would have in toto. 

  MS. SHAFAZAND:  Okay, there is a duration for each 

course.  Like for aesthetic which is skin care, facial, body wrap, all 

this.  That's like four months.  Then they are registering, like, for 

instance, they are starting in September, like five students register.  

They're going to finish four months after that September date and we 

make them ready for the licensing. 

  MR. GILREATH:  So over a four month period your 

registration, there would never be more than ten? 

  MS. SHAFAZAND:  Yes. 

  MR. GILREATH:  Okay.  That clarifies that. 

  CHAIRPERSON REID:  In regard to your plans with 

section 206.1, 206.2 specifies that it would be located such where it 

would not be objectionable by virtue of noise, traffic or number of 

students or any other kind of objectionable conditions as far as your 

neighboring community is concerned.  Have you had any response, 

negative response or complaints or opposition to your -- 

  MS. SHAFAZAND:  Actually, I talked to some of my 

neighbors over there and they are so happy.  I think it's upgrading the 

neighborhood, actually, and it's helping the community because there 

is lots of drug dealing over there and I rent that property before and 

there was lots of problems, you know, using the drugs and I get the 

call from the neighbor that I have to bring the police there and there 

was two actually houses after that they busted for the drugs.  So 

actually they are very happy that is like upgrading neighborhood and 

it's making it for even loss of Hispanic and the other nationalities over 

there, it's like -- what type of school you call it, if they cannot go to the 
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college, that's the best opportunity they have. 

  MS. ROSE:  Trade school? 

  MS. SHAFAZAND:  Exactly.  Vocational school.  So 

they can learn and we don't have this in D.C.  I talked to the Board of 

Cosmetology for a long time and I was looking actually for a location, 

not that area, because of these problems over there, but finally I said 

Metro is coming over there, maybe it will help the neighborhood and I 

talked to some of the neighbors.  They said they are helping me and 

they're happy if I bring that school over there. 

  MS. KING:  Would you have a letter from a Christina 

Allen who lives at 1359 Spring Road who says that she regrets, she's 

sorry that she has to oppose the school because of the impact it will 

have on parking.  Have you seen this letter? 

  MS. SHAFAZAND:  No. 

  MR. GILREATH:  She just handed this. 

  MS. KING:  Oh, she did. 

  MS. SHAFAZAND:  It's not opened yet.  I'm not even 

living there. 

  MR. GILREATH:  She's saying if the school were to 

go there, she would have this feeling that there will be a parking 

problem as a result. 

  MR. MAHVI:  May I just add something?  I think the 

perspective they have from this school is that it's going to be crowded 

with students, but as she mentioned there will be only five at the most, 

ten students for each duration of schooling, so therefore I don't think -- 

also, in addition, most of these students they don't have cars.  

  MS. KING:  I mean the students will work on each 
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other or are you going to have people come in who they will work on? 

  MS. SHAFAZAND:  They work on each other and 

sometimes they can bring their friends, working on them.  The thing is 

there's a church next to me and there's lots of activity for Spanish 

people and the black community over there. 

  Every day they have activities.  So it's not going to be 

like this, there's so many people coming for different activities.  It's not 

going to be like this.  I have a few affidavits actually that like they live 

in Dupont Circle, different area.  They always get taxi.  Like even if 

they come to Virginia, I have to go and pick them up from Metro 

because they don't have cars.  These people they graduated from 

high school.  They are not professional and they want to learn 

something for their future. 

  MS. KING:  And you do have three  

off-street parking spaces in the rear of your property? 

  MS. SHAFAZAND:  Yes. 

  MR. MAHVI:  Yes, I just remodeled the whole building 

and made the backyard as space for parking. 

  CHAIRPERSON REID:  Let's see.  206.13, ample 

parking spaces,  not less than that required by Chapter 21.  When I 

looked at Chapter 21 I wa snot sure what category it fell into.  It's not a 

college or private -- college or other institution of higher learning.  And 

the other schools are child development center in the District and I 

wasn't really sure -- could someone, staff give me some guidance as 

to what categories it would fall into in regard to the parking 

requirements? 

  MS. SHAFAZAND:  May I mention something also? 
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  CHAIRPERSON REID:  Just one second.  Let's get 

an answer on this. 

  MS. SHAFAZAND:  Sure. 

  MS. KING:  Maybe it does fall under -- what is the 

educational requirement for entrance into your -- there is none, I take 

it? 

  MS. SHAFAZAND:  None, just a high school diploma. 

  MS. KING:  Oh, they have to have a high school 

diploma.  So it is higher education because it's beyond high school. 

  CHAIRPERSON REID:  Business, trade, well, this 

isn't a requirement. 

  MS. KING:  Two for each three teachers.  

  CHAIRPERSON REID:  Two for each three teachers 

and you only have two teachers. 

  MS. KING:  Plus one for each -- 

  CHAIRPERSON REID:  Ten classrooms.  She needs 

only two. 

  MR. GILREATH:  They have three. 

  CHAIRPERSON REID:  Okay. 

  MS. SHAFAZAND:  And the other thing here like it 

says beauty school.  Beauty school is like the hair, everything.  Is not 

going to be like this.  I have some pictures actually from my other 

school. It's very quiet, relaxing, more anti-stress.  We teach those 

things, like the back massage. 

  CHAIRPERSON REID:  Okay.  Any questions, Mr. 

Gilreath? 

  MR. GILREATH:  I have no questions. 



169 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

  CHAIRPERSON REID:  Ms. King? 

  MS. KING:  No. 

  MS. BAILEY:  Madam Chair, can I please ask a 

question?   

  CHAIRPERSON REID:  Yes. 

  Ms. Shafazand, do you know the size of the building, 

how large the building is? 

  MS. SHAFAZAND:  That row house, I'm the first row 

house and the big alley, I'm the biggest row house in that section.  

Three bedroom upstairs, two full baths. 

  MR. MAHVI:  The size of the building, the first floor is 

40 feet by 16 feet. 

  MS. KING:  But it's triangular, isn't it? 

  MR. MAHVI:  No, the backyard becomes triangle. 

  MS. KING:  But the building is square? 

  MR. MAHVI:  Rectangle. 

  MS. BAILEY:  Will you occupy with the salon use all 

the floors?  I'm assuming there are two floors there with a basement?  

The salon will use all -- there will be no residential -- 

  MS. SHAFAZAND:  No residential.  Because as I told 

you, it's like anti-stress, it's very relaxing.  Like one room, like you get 

one client or one student working on one student in one room.  It's like 

more private, it's not like everybody sitting and talking to each other.  

It's like private.  Electrolysis is a private room.  You have to do. 

  MS. KING:  Beverly, what were you reaching for?  

What were your questions directed -- 

  MS. BAILEY:  The record just needs to indicate the 
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size of the building.  I would imagine the size has to do with how many 

people or how many students can work there, so it's within that vein.  I 

wouldn't imagine you would have 20 staff. 

  MS. SHAFAZAND:  No.  I'm the only one. 

  MR. GILREATH:  She said before that, two staff 

persons. 

  CHAIRPERSON REID:  Herself and one other 

person. 

  MS. KING:  But Beverly, when she leaves here, 

provided that we give her the special exception she needs, then she 

has to go and get a occupancy permit which will may further limit the 

number of people who can be in the building at any one time, is that 

not correct? 

  MS. BAILEY:  An occupancy permit or a permit from 

the people who would license skin care? 

  MS. SHAFAZAND:  No.  First, I have to get 

occupancy permit.  Then I have to go to the Higher Board of 

Education and submit my curriculum and then I have to get the 

permission, actually, finally from them, but first I have to get the 

special zoning and actually I talked to Higher Board of Education and 

Board of Cosmetology.  They want, because they want it licensed the 

electrolysis for a long time in D.C., but since there is no school in D.C. 

and Maryland has like licensing, Virginia has licensing, except 

Washington, D.C. and so they want to do that, but there is no school.  

Because I have this school in Virginia so I know all the rules and 

regulation because I worked with the National Association to -- 

  MS. BAILEY:  So you'll be the first electrolysis school 
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in the District of Columbia? 

  MS. SHAFAZAND:  In the District of Columbia if -- 

  MS. KING:  If we give her permission, if she gets -- 

  CHAIRPERSON REID:  Okay.  Typically, we would 

have you go back but stay right there.  Government report? 

  MS. KING:  None. 

  CHAIRPERSON REID:  ANC? 

  MS. KING:  None. 

  CHAIRPERSON REID:  Usually, we receive a letter 

from the ANC giving support or not supporting, however, if we don't 

hear anything from the ANC the assumption is that they do not 

disapprove your particular application. 

  Persons and parties in support of the application, 

persons and parties in opposition to the application, closing remarks 

by the applicant. 

  MS. KING:  Just say please. 

  MS. SHAFAZAND:  Please. 

  CHAIRPERSON REID:  Board Members, I would 

move that we approve this application.  I think that the -- 

  MS. KING:  Second. 

  CHAIRPERSON REID:  Thank you.  I think that the 

applicant has met her burden of proof, their burden of proof and that 

they are -- have complied with the regulations for the special 

exception and there does not appear to be any adverse impact and it 

does not impair the intent or the intent of the zoning regulations. 

  All in favor? 

  MS. KING:  Wait a minute.  Let me suggest the 
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conditions. 

  CHAIRPERSON REID:  Okay.  Good point. 

  MS. KING:  The conditions that we will impose are 

that there shall never be more than ten students enrolled at any one 

time.  And the staff shall not exceed two people. 

  CHAIRPERSON REID:  And that the hours of 

operations -- 

  MS. KING:  The hours of operation shall be Monday 

through Saturday, a maximum of 10 a.m. to 8 p.m.  And that off-street 

parking for at least two cars will be provided. 

  CHAIRPERSON REID:  Do you think we should limit 

the terms of a -- 

  MS. KING:  Five years? 

  CHAIRPERSON REID:  Five year term for five years 

and see how it affects the community. 

  MS. KING:  Five years from now you'll have to come 

back and if the neighbors aren't screaming, why we'll approve it again. 

  CHAIRPERSON REID:  Ms. Rose, did you call the 

vote? 

  MS. KING:  I don't think I voted because I interrupted. 

  CHAIRPERSON REID:  All in favor? 

  (AYES.) 

  Opposed? 

  MS. SHAFAZAND:  Thank you. 

  MR. MAHVI:  Thank you. 

  MS. KING:  You'll have your order in approximately 

two weeks, I think. 
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  MR. MAHVI:  Thank you. 

  MR. HART:  Staff will record the vote as 3 to 0 to 

grant, Ms. Reid, Ms. King and Mr. Gilreath, with conditions.  It will be 

so ordered. 

  The final application 16418, application of Winfield S. 

Sealander, pursuant to 11 DCMR 3107.2, for a use variance, and a 

special exception pursuant to 3108 to change a nonconforming use to 

another nonconforming use permitted as a matter of right in the least 

restrictive district in which the existing nonconforming use is permitted; 

or, in the alternative, a request for a variance under Subsection 330.4, 

to permit the operation of a fitness facility and a community auditorium 

in an CAP/R-4 District at premises 315 G Street, S.E. (Square 796, 

Lot 842). 

  MR. NETTLER:  Good afternoon, Richard Nettler on 

behalf of the Applicant. 

  MR. HART:  Those people planning to testify in this 

case, please -- 

  MR. NETTLER:  They're not all here.  If you might 

take a -- they're coming in as I speak and if I speak longer they will all 

be in back of you. 

  MS. KING:  Or we might take a five minute break or 

something. 

  CHAIRPERSON REID:  That will give you a chance to 

set up. 

  MR. NETTLER:  Sure. 

  CHAIRPERSON REID:  Okay, be back in five 

minutes. 
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  (Off the record.) 

  CHAIRPERSON REID:  The Board has already been 

called.  I think Mr. Hart was in the process of swearing in the 

witnesses. 

  MR. HART:  Those who are going to be witnesses, 

please raise your right hand. 

  (Witnesses sworn.) 

  CHAIRPERSON REID:  Before we get started, let me 

make a disclosure.  Mr. Sealander and I know each other as 

colleagues.  We're both real estate brokers and have worked on 

unrelated real estate transactions which would not in any way impair 

my ability to give impartial insight in this case.  Is there any objection? 

  MR. GILREATH:  You have no personal involvement 

in this case, right? 

  MS. KING:  Since there appears to be no opposition 

and the Capitol Hill Restoration Society is here to support it.  Madam 

Chair, may I suggest that we have an abbreviated hearing and ask Mr. 

Nettler and Ms. McCarthy and Mr. Sealander just to hit the high points 

and approve their case, then maybe we can go home? 

  MR. NETTLER:  The high points are fine. 

  CHAIRPERSON REID:  Okay. 

  MR. NETTLER:  I think -- and I will be brief myself in 

stressing the high points.  This is a request, it was advertised as a use 

variance and special exception.  Unfortunately, the D.C. Public School 

System has been unable to give us enough documentation that would 

allow us to proceed in the alternative on a special exceptions.  So it's 

only going to proceed on the use variance aspect. 
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  What this involves is the Giddings School on Capitol 

Hill which in 1989 the D.C. Public School System stopped using as a 

school because of its condition and a variety of other reasons and 

thereafter used it for storing some of its records and for offices as well.  

And the precise nature of their use is and the extent of it within the 

premises is unclear, but there was a point more than a year ago 

where the D.C. Public School System and the Control Board 

concluded that this property should be disposed of as surplus 

property.  It could no longer be used as a school, as you'll hear from 

Ms. McCarthy.  It has a number of problems aside from 

environmental, serious environmental problems, structural issues 

regarding its continued use as a school.  The attempts by the Control 

Board to dispose of it to matter of right uses was extremely difficult.  In 

fact, the matter of right use as a public school was no longer a use 

that could be made of the building.  It is historic.  It is in an historic 

district. It was built in the early 1930s and because of the way it's laid 

out on the site, it could not be demolished and built and have the 

matter of right use built on the site. 

  Mr. Sealander, through the Capitol Hill Squash and 

Athletic Club, came to the community with a proposed use that I think 

-- Congressional, excuse me, Congressional Squash and Athletic Club 

came to the community for a proposed use that was embraced by the 

community in terms of an athletic club, in terms of some community 

use, in terms of the office that would support the athletic club and 

we've made presentations to the community, to the ANC, to the 

Capitol Hill Restoration Society, both of which are in support of the 

project.  We have neighbors, one of them is here who is in support of 
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this project as well.  There is some urgency to the matter because the 

Control Board would like to settle on this, I believe, next week, is that 

correct or soon, very soon and I will then turn it over to Mr. Sealander 

and Ms. McCarthy. 

  MS. KING:  Excuse me, Richard, you mentioned that 

the ANC was in support.  We don't have a letter to that effect.  Do you 

have one? 

  MR. NETTLER:  I think we do. 

  MS. KING:  If you do, maybe you could provide it to 

us.  According to my record, we don't have one. 

  MR. NETTLER:  Mr. Simon was here this morning.  

He was actually going to testify on this.  I thought he had submitted 

the letter.  We'll look for the letter. 

  MS. KING:  I can't believe that the Capitol Hill 

Restoration Society and Ms. Ambrose are in favor and the ANC isn't.  

So it's not a big deal, but we may as well have it in the record if it 

exists. 

  CHAIRPERSON REID:  Also, looking at this self-

certification form, again, it was very -- owner's authorization letter 

attached thereto? 

  MR. NETTLER:  It was. 

  CHAIRPERSON REID:  Do we have it?  I don't see it. 

  MS. KING:  I don't have the file.  That's your file? 

  CHAIRPERSON REID:  This is my file. 

  MS. KING:  Do we have the file for this case.  Let me 

look.   

  CHAIRPERSON REID:  We do have the main file, 
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however, I was asking it was not in the Board Members' individual 

packages?  

  MR. GILREATH:  Did the architect respond or have 

you coordinated with an architect with the Capitol by any chance? 

  MR. NETTLER:  The Zoning Office had. 

  MR. GILREATH:  Did we ever hear anything from 

that?  Sherri Pruitt or Herb Franklin, did you ever hear anything from 

them? 

  CHAIRPERSON REID:  I have the letter -- I have a 

copy of the letter from the ANC, at least the one they sent to us.  We 

need the owner's authorization. 

  MS. ROSE:  As far as I can tell, we have not received 

a transmittal from -- a response from the Capitol -- Architect at the 

Capitol. 

  MS. KING:  Correct me if I'm wrong, Mr. Nettler, but 

the architect of the Capitol is involved because this is in an -- what is it 

called, the Congressional -- 

  MS. McCARTHY:  Capitol Interest District. 

  MS. KING:  The what? 

  MS. McCARTHY:  Capitol Interest District. 

  MS. KING:  Capital Interest Area.  But failing their 

having returned anything to us, we don't have to delay this for you? 

  MR. NETTLER:  That's correct. 

  MS. KING:  On that account. 

  CHAIRPERSON REID:  You're compelled to write to 

them to inform them as to what -- 

  MS. KING:  We wrote on that -- 
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  CHAIRPERSON REID:  And if you don't hear 

anything from them then the assumption is that there's no objection. 

  MR. NETTLER:  That's correct.  I do have a copy of 

the letter that Mr. Sealander signed also on that. 

  MS. ROSE:  We have that. 

  MR. NETTLER:  Oh, you do. 

  MS. KING:  Use the hand mike, gives us your full 

name and your home address. 

  MR. SEALANDER:  My name is Winfield Sealander.  

My home address is 111 10th Street, N.E., Washington, D.C.  I am a 

member of the LLC that is a contract purchaser of the property, known 

as the Giddings School located at 315 G Street, S.E., Washington, 

D.C. 

  We are the successful bidders in a process that 

started about a year ago for the sale of a surplus school property at 

315 G Street, S.E. by the D.C. Public School System.  We originally 

submitted a bid of $750,000 and we anticipated our bid to be accepted 

and for us to go through a series of fund raisers and go to different 

grant outlets, purchase the building, renovate the property into a 

gymnasium and community center for the community. 

  We found ourselves, however, in a bidding 

relationship with 14 other bidders and we found that the highest bidder 

-- after the process was closed was over $2 million.  So we -- in our 

process, we raised our bids and changed our plans and we were the 

winning bid at $1,818,000.  The D.C. Public School System and the 

Control Board justified awarding us the bid due to the fact that we 

would be paying taxes in the District for the life of the LLC, paying 
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property tax as well as income on any salaries that were paid to run 

the facility and the highest bidder of over $2 millon was a nonprofit 

church organization which would be exempt, of course, from real 

estate taxes. And so our bid looked financially attractive to the city and 

we were awarded the bid. 

  Because we were awarded the bid, at $1.8 million 

instead of $750,000, we searched for ways to make the project work 

from a financial perspective and also from the community perspective 

that we had in mind when we started off on this project and so we 

devised a plan in which we would put in a fitness center which would 

pay the bills for the building and allow us to build a gymnasium within 

that use for the surrounding community organizations and utilize the 

existing auditorium which is in the building.  And I'll show you that 

auditorium, now just jumping around.  The auditorium was built in the 

1930s and it has a stage here, seats about 250 people and we 

thought it would be ideal for a community center as well as a 

basketball court for the young elementary schools in the area.  There 

are three in the area of the school, Capitol Day School, St. Peter's 

School and Brent Elementary.  And so we thought that this particular 

area, as is, would be a good spot for them to play inside this structure. 

  As it stands now, there's no facilities for any of these 

schools for the children to play, so we thought that would be an 

excellent use of the space.   

  As Mr. Nettler has already informed you, the property 

is an assembled city block, 3rd Street to the west, 4th Street to the 

east, G Street to the north and Virginia Avenue or I Street, depending 

on which map you look at on the Southeast Southwest Freeway is to 
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the south of the property. 

  The lot was assembled in several pieces and the last 

assemblage was completed in the early 1960s.  In the 1880s, this 

particular structure was built.  It was completed in 1888 and it was 

used as, I think, I believe, an elementary school.  This structure was 

added later in the 1930s, as Mr. Nettler alluded to and it's a much 

larger structure, built with the 1930s construction habits, reinforced 

concrete roof, reinforced concrete floors, and it was built as a bomb 

shelter pretty much.  It housed a shelter there in the 1950s and this 

structure is very much different.  It has wooden joists throughout the 

building.  It is much older.  It is in need of a great deal more of 

masonry work outside.  The roof needs to be replaced, etcetera.   

  Our plan is to keep the two buildings intact and 

restore them to their original design.  The only outside work that we 

plan on doing is landscaping and the erection of this fence that is 

shown here, which would take the place of the more traditional school 

fences you might see around Washington which are 8, 10, 12 feet 

high, etcetera, and block this area off. 

  Currently, this lot is totally blocked off to the 

community.  It is used now as a Rupert Landscaping lot for parking 

their trucks inside the city.  If you go inside the building a little bit, we 

can see that this is the existing structure on the ground floor level.  

There's a utility room where the boilers are located in the 1930 

addition here and there's also a storage area underneath the 

auditorium here that is used, the last time I was in there, for storage of 

D.C. public school academic records. 

  We plan on turning this space into a male and female 
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locker room for the fitness center, a whirlpool and pool area here 

which would have to be dug out.  It's currently existing as a 4-foot 

crawl space underneath the first floor there.  We'd like to turn this area 

into a child care facility, given the fact that on the backside of the 

building access to the child care facility can be given by car and it 

would be much safer than dropping people off on the G Street side.  

So we'd also like to turn this into a kitchen and bath for the child care 

area and put our mechanical rooms down here as well, basically 

compress them down into this sector of the building. 

  MS. KING:  Are you requesting child care approval? 

  MR. SEALANDER:  No. 

  MS. KING:  Day care. 

  MR. SEALANDER:  No.  It would be an ancillary use 

to the fitness club. 

  MS. KING:  Are they going to need it eventually? 

  MR. SEALANDER:  It depends on the size, but that's 

not an issue at this point. 

  MS. KING:  Okay. 

  MR. SEALANDER:  It's a small facility.  The first floor 

would have the courts in the older building and then the more 

traditional fitness center would be on the first floor with aerobics, a 

cardiovascular and the auditorium would do double duty as a 

gymnasium for smaller children in the area, as well as a badminton or 

volley ball court during off times. 

  On the second floor we'd have more courts in the 

original structure and then a physical therapist would -- we're hoping 

to attract to this area because there doesn't seem to be any physical 
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therapists on the Capitol Hill area that have access to the equipment 

room which would be here, which is basically the cybex machines, the 

free weights that you're familiar with in health clubs. 

  On the third floor, our plan is to remove the ceiling on 

the third floor and up above is another 20 feet.  We hope to be able to 

put in a basketball court.  Our preliminary plans show that we can do 

that.  And that will be the court for league play for the community as 

well as games for the elementary school students in the area.   

  And then I'd like to show you one more thing which is 

the site.  This is the site as it exists today.  4th Street is here.  They 

say Virginia Avenue here.  The Southeast Southwest Freeway is 

running along this way.  G Street is here.  3rd Street is here.  There's 

an entrance ramp to the freeway on 3rd Street right here.  There's 

also an exit ramp from the Southeast Southwest Freeway on 6th 

Street which brings you down on Virginia Avenue, you travel up the 

two blocks to 4th Street. 

  Our proposal is for a parking area in this sector of 41 

cars, accessible both by 4th Street, which runs one way, north to 

south, Virginia Avenue, and also 3rd Street which is a two-way street 

from this side. 

  We anticipate that given the 41 parking spaces, 

parking in the area will not be a major issue for this use. 

  If there are any questions, I'd be happy to -- 

  MS. KING:  How many members do you hope to 

have, project to have? 

  MR. SEALANDER:  Our current projections call for 

2900, in the vicinity of 2900 members. 
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  MS. KING:  And how many do you estimate would be 

using the facility at any one time on any one day?  I mean what is the 

maximum number that you would have in the building at one time? 

  MR. SEALANDER:  Unfortunately, I wish another 

member of the LLC were here to answer that question.  She's the 

current manager of the Washington Sports Club on Capitol Hill which 

is two blocks away.  She currently has 2400 members, I believe, and 

any one day would see approximately 200 to 300 members. 

  She has 11 parking spaces for that facility now on 

2400 members. 

  MS. KING:  Is there any requirement in terms of off-

street parking for this, Richard or Ellen? 

  MR. NETTLER:  Well, actually, no.  Because it's 

historic, there isn't any -- 

  MS. KING:  I see.  So -- 

  MR. NETTLER:  So regardless of what use was in 

there, it would never -- 

  MS. KING:  So the 41 or the 64 that was otherwise 

referred to are all a bonus. 

  MR. NETTLER:  That's correct. 

  MS. KING:  And would, of course, attract members 

because then they wouldn't have to fiddle around with on-street 

parking. 

  MR. NETTLER:  That's true and if you're familiar with 

this area, it's not an area that normally is going to attract too many 

people down to it. 

  MR. SEALANDER:  One of our concerns is that -- 
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concerns and also we think to be a positive aspect to the project is the 

parking.  If it does become a problem at high peak uses, Wendy 

Lawrence who is the President of the LLC has indicated that she 

thinks that a valet parking arrangement would work for those periods 

of time which she believes would double or even triple the parking 

available on this lot. 

  MS. KING:  There was something about restriping it to 

get it up to 64 or something? 

  CHAIRPERSON REID:  Or stacking the cars? 

  MR. NETTLER:  Which is permitted, that's correct. 

  CHAIRPERSON REID:  Did we hear anything from 

the Historic Preservation Review Board? 

  MR. NETTLER:  Since we are not making any 

changes to the exterior, it will never go before the Historic 

Preservation people. 

  CHAIRPERSON REID:  You don't have to have -- 

  MR. NETTLER:  No.  But we do have the Capitol Hill 

Historical Society. 

  CHAIRPERSON REID:  Yes, we have that. 

  MS. KING:  Is there anybody else who is going to 

testify that needs to be sworn in? 

  (Witnesses sworn.) 

  MR. McDONOUGH:  My name is David McDonough.  

I live at 808 East Capitol Street on Capitol Hill and have been a 

resident of Capitol Hill for nearly 20 years, since 1980 and along with 

Win and Wendy Lawrence are members of the ownership entity for 

the project.  I don't want to repeat what Win has gone through.  I do 
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just want to explain and emphasize the importance to the community 

of this project.  I want to explain that we started out looking at just 

buying the building as a gym and auditorium for our school and St. 

Peter's.  As it has evolved over the course of the last year, we have 

found that this community facility has the opportunity to really enhance 

the viability of the community in a much broader scale.  By that I mean 

in addition to the schools, I've also been coaching recreational soccer 

for the last several years, soccer on the Hill would be very active in 

using this as a place for indoor soccer.  Our local community, Capitol 

Arts Workshop only has seating for about 30 people for their 

performances.  This can handle about 224 for their performances four 

times a year.  And I can go on and on.  Capitol Group Ministry is a 

group that needs additional space for some of the work that they're 

doing.  The point is that this, in addition to a sports club, also as a 

community center will have a terrific impact on sustaining the viability 

of the Capitol community and for that purpose we look for your 

support. 

  MR. SEALANDER:  If I could also make mention, 

during the acquisition stage of this, when we were bidding against 

other bidders we assembled 250 letters of support from the 

surrounding community, neighbors for our bid which went a long way 

on the Control Board's decision to award us this property. 

  MR. NETTLER:  If there aren't any more questions my 

next witness is Ellen McCarthy, and final witness. 

  MS. McCARTHY:  Good afternoon, Members of the 

Board.  I will be brief.  Let me just -- Mr. Nettler will give you copies of 

my testimony so let me just hit the high points which is basically to go 
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to the section on what are the zoning requirements for getting a use 

variance on this site and how does the proposed project meet those 

requirements which basically means skip to page 4 of the testimony. 

  In short -- 

  CHAIRPERSON REID:  Ms. McCarthy, you need to 

start out with your name and your address for the record. 

  MS. McCARTHY:  I'm sorry.  I may be hitting a little 

too many of the highlights. 

  For the record, my name is Ellen McCarthy.  I am the 

Director of Planning and Land Use Services of Robins, Kaplan, Miller 

& Ciresi.  I have a master's degree in city planning from Harvard and 

25 years of experience in city planning.  And my home address is 

3905 Morrison Street, N.W., Washington, D.C. 

  There are basically four major tests that we need to 

meet with regard to justifying a use variance.  We have to show that 

there are extraordinary or exceptional situations or conditions in the 

zoning sense with regard to the property, that the strict application of 

the zoning regulations would result in undue hardship, that zoning 

relief may be granted without a substantial detriment to the public 

good and without impairing the intent, purpose and integrity of the 

zoning plans. 

  So let me just skip through those very briefly.  In 

terms of extraordinary and exceptional conditions, we've got 

essentially a 65,000 square foot historic building built for a single 

public purpose, to be a school, well, actually I shouldn't say -- two 

public purposes, to be a school and a bomb shelter as Mr. Sealander 

told you.  But as the school system and the Control Board have 
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determined, the building is functionally obsolete and cannot be 

sufficiently renovated to be used as an up-to-date and modern school.  

So in terms of the other matter of right uses, the problem is any 

adaptive re-use of the school is governed by the restrictions and 

design guidelines of the Capitol Hill interest district and the Capitol Hill 

historic district, both of which have put severe constraints on any 

demolition or substantial remodeling of the property.   

  In addition, it directly abuts the Southeast Freeway, is 

adjacent to a previously abandoned public housing project and its 

matter of right use in terms of residential would be as roughhouses or 

flats in rowhouses, so all of those uses would be difficult, residential 

uses would be difficult to make work on the site. 

  It has some serious environmental problems, lead 

windows which must be replaced; asbestos throughout the structure 

that has to be abated, an underground storage tank which has to be 

removed and any contamination mitigated and those will be 

substantial expenses, the magnitude of which would tend to exclude 

uses like housing, museums or other nonprofit uses that could be 

there as a matter of right. 

  And we should note as we did in the  

pre-hearing statement that the Congressional Squash and Athletic 

Club is the contract purchaser, but essentially the applicant in this 

case is the District Public School System, so when we are talking 

about a burden or an undue hardship, it is a hardship on the public 

school system which is expecting to realize $1.8 million from the sale 

of this building which it can turn around then and use for capital 

improvements in its other facilities which I can testify as a D.C. public 
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school mother are all in substantial need of this $1.8 million and a lot 

more. 

  The architecture, particularly the location of the load-

bearing walls, the high cost of renovation, the age and present 

physical condition and the location all combine to place limits on the 

uses which could be established in this building successfully and 

contribute to the extraordinary and exceptional situations or conditions 

which affect the property. 

  In terms of lack of adverse impact on the 

neighborhood and the zone plan, first of all, in terms of compatibility of 

use, the fitness facility and community use for the meeting and 

gymnasium spaces are basically neighborhood-serving uses.  That's 

one of the reasons that the project has been able to generate such an 

enormous amount of support.  The fact that there is so much parking 

on site will reduce an potential adverse impacts from parking overflow 

and as you'll hear from the Capitol Hill Restoration Society, that 

organization and many other community organizations have, in fact, 

articulated that this project not only has no adverse impacts on its 

neighboring property but really meets a strong community need and 

that is the need to support the retention of the middle class population 

on Capitol Hill through strengthening community groups and 

community organizations such as the schools, the arts workshop, 

soccer on the Hill and others.  We feel that this project would fill that 

need and provide a needed service, since there's only one other 

fitness facility on Capitol Hill and as Mr. Sealander mentioned, no 

other physical therapy facilities.  

  In terms of scale, we're making no changes in the 
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scale of the existing building.  In terms of parking and traffic, as we've 

discussed, we can get at least 60 spaces through restriping and using 

some limited stacking.  We probably can get more by using valets to 

stack.  There is, in addition, a fair amount of on-street parking close by 

because of the park and the fact that there are no residential uses on 

this square means less demand for the on-street spaces in the 

immediate vicinity of this project. 

  In terms of comparable sports facilities, this project 

has six times as many parking spaces as the nearby Capitol Hill 

sports facility for a project that would have only about 3.75 times as 

much space.  So we are certainly providing more parking than the 

other comparable fitness facility.  And also, the projects' planners 

foresee a substantial temporal separation of the uses.  In other words, 

the program's youth center community use will be largely taking place 

either through school, during school hours or immediately after school 

until approximately five p.m.  Then at that time the fitness facility users 

begin arriving after work and the basketball league folks after that.  So 

we think by the natural temporal separation of the uses that will also 

reduce the intensity of use at any one point in time.   

  The project lastly will not impair the integrity of the 

zone plan.  This is a C-4 district zone.  Matter of right uses include a 

hospital or clinic, private club, lodge, fraternity house, child 

development facility or museum.  We think that the fitness facility aims 

specifically at the local Capitol Hill community is more supportive of 

residential uses than a museum or hospital, for example, which drawn 

from a much wider area.  It's quite clear that the adverse impacts from 

a fitness facility and community auditorium would be at worse 
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comparable to and most likely better than these permitted uses which 

would be permitted as a matter of right on the site. 

  In addition, the Cap. Interest District has established a 

"promote and protect the public health, safety and general welfare of 

the U.S. Capitol Precinct and the area adjacent to this jurisdiction."  

This proposed use is one which serves that particular neighborhood 

and hopefully will become a unifying force for the community and a 

source of neighborhood pride. 

  In short, we meet the four tests for the use variance 

and I'd be happy to answer any specific questions about anything I've 

glossed over. 

  CHAIRPERSON REID:  Mr. Gilreath? 

  MR. GILREATH:  No questions. 

  CHAIRPERSON REID:  Ms. King? 

  MS. KING:  No questions. 

  CHAIRPERSON REID:  Okay.   

  MR. NETTLER:  That concludes our presentation.  As 

I said there are two people I think who would like to testify. 

  CHAIRPERSON REID:  Government reports? 

  MS. KING:  None.  Well, I take that back.  We have a 

letter from Council Member Ambrose who strongly supports it. 

  CHAIRPERSON REID:  Okay.  Also, the ANC is not 

present, but we do have a letter. 

  MS. KING:  Mr. Simon is here from the ANC. 

  CHAIRPERSON REID:  Mr. Simon. 

  CHAIRPERSON REID:  Do we have a letter from the 

ANC? 
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  MS. KING:  We do, but it's not signed, however. 

  CHAIRPERSON REID:  Mr. Simon, did you have a 

letter to submit to us?  Excuse me for a second.  Is there anyone else 

who has not been sworn who needs to be sworn before they testify 

today? 

  (Witness sworn.) 

  MR. SIMON:  My name is Gottlieb Simon.  I'm the 

Executive Director for Advisory Neighborhood Commission 6B. 

  The Commission met on Tuesday, January 12th and 

we prepared the letter on the 13th.  My understanding is that the 

Chairperson, Peter J. Waldrith faxed over a copy of the Commission's 

report and I had hoped to bring with me today a signed copy of the 

letter, but I gather that that has not yet reached you. 

  MS. KING:  No.  We have an unsigned copy, but you 

say that it was signed and that everything that's in it is correct? 

  CHAIRPERSON REID:  Why did they fax over an 

unsigned copy? 

  MR. SIMON:  Excuse me? 

  MS. KING:  No, they didn't.  We got this from Richard 

Nettler.  We never received the signed copy. 

  CHAIRPERSON REID:  He faxed it to Mr. Nettler. 

  MR. SIMON:  I faxed the copy. 

  CHAIRPERSON REID:  Do we have a copy that's 

signed by the ANC Chairperson? 

  MR. SIMON:  You do not and I had hoped to be able 

to bring a copy with me today.  I have not obtained the copy from the 

Chairperson yet and if I could ask you to leave the record open a little 
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while longer for me to do that. 

  MS. KING:  I suggest that we don't do that, Madam 

Chair.  Mr. Simon was at the meeting.  He's a long-time executive 

director of this ANC.  If he attests to the fact that under oath that in 

fact with a duly constituted quorum with everybody present they voted 

unanimously to support this project, I'm willing to accept it and not 

keep the record open or delay our decision in this case. 

  CHAIRPERSON REID:  I concur.  I have no problem 

with that. 

  MR. GILREATH:  I agree. 

  MR. SIMON:  I'll withdraw the request and that's fine.  

I certainly do attest that the Commission did meet those criteria and 

did recommend, as the letter says, that the variance be granted or that 

the special exception be granted and that the ANC did, indeed, 

approve the request to use the Gidding School property for a health 

club and community auditorium and it was the ANC's belief that the 

applicants did meet their burden of proof. 

  CHAIRPERSON REID:  Okay.  All right, that's it.  

Thank you very much. 

  Persons and parties in support.  Persons and parties 

in opposition.  Support? 

  MS. WHITMAN:  My name is Barbara Bowie 

Whitman.  I own the two properties at 718 and 720 4th Street, S.E.  

My former home address was 718 4th Street, S.E.  I how live in 

Virginia at 4326 Upland Drive, Alexandria.  

  I am in support of this project because I think it will be 

a general upgrade to facilities in the neighborhood.  I attended the 
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hearings when the school was closed.  There's been a great deal of 

concern about persons loitering about this generally vacant property, 

although it has been used for storage of records.  It has been a 

problem.  It has been an eyesore.  This will be an improvement. 

  The only concern I had before coming to this hearing 

was the issue of parking.  Although there are only 12 dwellings on the 

4th Street block facing the side of the school, those are generally fairly 

densely occupied.  Each of the three dwellings, 716, 718 and 720 is 

occupied by a group of three young adults sharing the premises and 

each of those houses also has a separate basement apartment all of 

which are all in order and everything, but that means that there are 

four people in each house so there are 16 people with cars that live in 

that block.  And they have been benefitting for the past seven years 

from being able to park on both sides of 4th Street and were the 

amount of parking to be substantially reduced by folks who are coming 

to use the sports facility, that could be a problem.  The numbers sound 

to be convincing, but I think that the striping for additional spaces 

would be most beneficial to the area. 

  CHAIRPERSON REID:  Thank you. 

  MR. SCHAUER:  Madam Chairperson, my name is 

Lyle Schauer.  I am appearing today as an officer of the Capitol Hill 

Restoration Society and I'm a member of its Board of Directors.  Our 

board at its regular meeting on January 14th voted unanimously to 

reiterate our support of this project, the project that's the subject of this 

application.  The property is the former Gidding School at 315 G 

Street, S.E. and the Society has encouraged the proponents to 

proceed with their plans to convert that building to a health club and a 
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community center.  The proposed health club will be a for-profit 

venture which will not only be a useful addition to the community, but 

will also place the property on the real estate tax rolls.  The proposed 

community center and auditorium is greatly needed by our community 

organizations. 

  It seems to us that this application meets the test for 

the use variance for the reasons that were stated by Ms. McCarthy 

and I will not go into them any further.  I will just state that finally the 

Society enthusiastically supports this project, recommends that the 

Board of Zoning Adjustment grant the necessary variance to allow the 

project to proceed.  Thank you very much. 

  CHAIRPERSON REID:  Thank you, Mr. Schauer.  

Closing remarks by the Applicant? 

  MR. NETTLER:  I guess taking a cue from both your 

suggestions and the prior Applicant, "please" is one.  And we would 

ask if you could, make a bench decision today. 

  MS. KING:  I move for the granting of this application.  

It seems to me that they have amply met the test for variance and 

again I will not repeat the masterful presentation by Ms. McCarthy. 

  CHAIRPERSON REID:  I'll second the motion. 

  MS. KING:  I move that we give a summary judgment 

bench decision summary judgment and get on with it because it's a 

great project. 

  CHAIRPERSON REID:  I concur.  I think that it's 

definitely something that's very much needed in that area and that it 

does not appear to in any way adversely impact the neighboring 

community. 
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  MS. KING:  On the contrary. 

  CHAIRPERSON REID:  On the contrary.  The 

community appears to welcome the restoration of that particular 

facility and it does not appear to impair the intent or integrity of the 

zoning map or regulations. 

  All in favor? 

  (AYES.) 

  CHAIRPERSON REID:  Opposed?   

  MR. HART:  The staff will record the vote as 3 to 0, 

Ms. King, Ms. Reid, Mr. Gilreath to grant.  This will be a summary 

order. 

  CHAIRPERSON REID:  Which will be out in two 

weeks.  This concludes the hearing for January 20, 1990. 

  (Whereupon, at 4:00 p.m., the hearing was 

concluded.) 
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